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CHAPTER I 
THE SILENT KNIGHT 


Tue BarRisTER’s CLERK, omniscient, purposeful 
and discreet, is the Crichton on whom his master’s 
practice largely depends, In the early stages it is the 
clerk who is the attractive force which brings in custom, 
for the barrister is precluded from “ touting” in any 
form. Like Knight and Squire, the advocate and his 
clerk prepare to go forth into battle, and to the squire 
falls the all-important duty of heralding his master’s 
approach. The clerk sees the young advocate fresh from 
the examination school and anxiously watches his 
progress in the Courts. 

It is not surprising that he soon succeeds in finding out 
the worth of a man, Mr, Edward Ashley, who served 
Mr. Justice Avory for fifty-four years, followed His 
Lordship from the chambers of a “Junior” to his 
present quarters in the Judge’s Corridor of the Law 
Courts. Mr. Ashley was, however, the first to acknow- 
ledge the difficulty of dissociating the man from the 
lawyer. 

The popular characterisation of great judicial figures 
rarely included Mr. Justice Avory. It is not difficult to 
recall the shrewd benignity of Mr. Justice Eve, the 
crusading spirit of Mr. Justice McCardie, the grim 
quips of Mr. Justice Darling or the perennial cigars of 
F. E. Smith. In this process of mental pigeonholing the 
figure of Mr. Justice Avory inevitably recedes into the 
ghostly procession of famous cases with which he was 
associated in the course of thirty-five years at the Bar 
and almost a quarter of a century on the Bench. The 
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name of Avory calls to mind such vivid personalities as 
Jabez Balfour, Earl Russell, Goudie, Colonel Lynch, 
Bottomley, Whittaker Wright, “ Bob” Sievier, Patrick 
Mahon, Vaquier, Alfonso Smith and a host of others in 
whose destiny this austere, tight-lipped figure played so 
great a part. Horace Avory’s calm, unemotional tem- 
perament was from the first peculiarly adapted to the 
excitable atmosphere of the criminal courts and his 
forensic life is almost entirely the story of some of the 
greatest criminal trials of the last fifty. years. 


Horace Edmund Avory was born on August 31, 1851. 
He was the second son of Henry Avory, Clerk of Arraigns 
at the Central Criminal Court, which was destined to be 
the scene of his greatest triumphs. As a boy, he was 
studious and reserved, but fond of athletics. He received 
a general education at Gothic House College, Clapham, 
which was conveniently near Park Hall House, the 
family residence. When he was seventeen, Horace was 
sent to King’s College, London, which, in spite of 
financial straits, had attracted to itself a fine array of 
academic talent. He stayed at King’s for five terms and 
attended lectures in divinity, classics, mathematics, 
English literature and language, history and French. 
His attendance was exemplary, and he was happy and 
industrious. In 1870, he distinguished himself in his 
favourite classical studies and was awarded the Classics 
Prize for that year. It is this aptitude for the Classics 
which in part accounts for the Doric elimination of 
verbal ornament from his speeches and their tone of 
simple statement. 

After leaving King’s College, Horace Avory went up 
to Corpus Christi College, Cambridge, where he took 
his degree in 1873. He did not differ greatly from the 
average undergraduate during his period of residence. 
Reserved and not over-studious, he made one or two 
close friends and sandwiched some reading for the Law 
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Tripos between long spells on the river. He was a keen 
member of the College Boat Club and had the satisfaction 
of captaining the Corpus Eight in 1872. The future 
Judge was not a brilliant examinee and he was only 
placed in the Third Class of the Law Tripos in his last 
term at Cambridge. The river had undoubtedly en- 
croached upon his studies, but his comparative failure 
in the examination hall was at least equally due to 
his utter lack of pedantry and distaste for academic 
subtleties. 

Rowing did more for Horace Avory than merely 
develop his biceps. The rigid self-discipline of training 
proved an excellent psychological education and a 
valuable asset in the strenuous life of a busy lawyer. 
After leaving Cambridge he resumed the eating of 
dinners at the Inner Temple and was called to the Bar 
in 1875. The man, who sixty years later, was to be 
described as “‘a legal encyclopedia” by the present 
Lord Chief Justice, was placed in the Third Class at his 
Bar Final Examination. 

Horace Avory was soon to prove that the blue pencil 
of the examiner was not the final judge of his worth. The 
Common Law attracted him from the first, and it can- 
not be doubted that his father’s association with the 
Old Bailey had much to do with his decision to read in 
Common Law, instead of Chancery chambers. He soon 
made himself indispensable in Mr. Besley’s chambers, 
and that shrewd judge of character, Harry Poland, was 
not alone in his opinion that the young man would one 
day be a Judge. 

His faculty of analysis, his capacity for hard work, 
and, above all, his powerful instinct for fact, were mani- 
fest early in his career. These are, however, essentially 
legal qualities, and it must be acknowledged that the 
grip of Horace Avory’s cases is due more to their 
subject-matter than to the personality of the Judge or 
advocate. It is in this over-shadowing of the man by his 
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work that the secret of his personality lay. Horace 
Avory, perhaps more than any other figure in English 
legal history, represented the lay conception of the 
perfect legal machine, just, impartial and a little in- 
human. 

Since his early days at the Bar, he identified himself 
completely with the Law. The fascination of politics for 
many an ambitious lawyer found no response in him. He 
was never tempted to flirt with Westminster. Shortly 
after his appointment, Mr. Justice Avory was the guest 
at a house dinner of the Municipal and County Club, 
Whitehall, at which the Lord Chief Justice presided. He 
told an amusing story of two invitations which he once 
received to become a candidate for Parliament. Many 
years ago he had gone to Maidstone to defend a number 
of men who had gone on strike from some large engineer- 
ing works, and who had fallen foul of the law. He was 
successful, and they were acquitted. Three days later 
he was invited to stand as Radical candidate for the 
division. While he was still considering this invitation 
he was called upon to prosecute a number of Socialists 
and extreme Radicals who had broken into the vestry 
hall during 2 meeting and claimed the right to express 
their views. This led to a riot, and the accused were 
subsequently convicted. Within a few days he received 
an invitation to stand as Conservative candidate for the 
division. He considered both invitations carefully and 
finally decided to have nothing more to do with politics ! 

Horace Avory’s faults and virtues were those of the 
Law itself. He had few moments of gesture and was 
always capable of scientific detachment. With his white 
and shrunken face, ridged bones and trimmed smile, Mr. 
Justice Avory represented the most impassive and emo- 
tionless personality on the Bench. It is no exaggeration 
to say that he could sentence a man to death with as little 
display of emotion as a magistrate fining a drunk half a 
crown. He assumed the judicial mask almost from the 
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moment he was “called” and there was never any 
danger of it slipping. 

His manner was dry and scientific and it was his 
taciturnity which at once struck those in Court. While at 
the Bar he was dubbed “ The Silent Knight,” a descrip- 
tion which expressed an essential part of his nature. His 
mind was one of those dominated by an instinctive 
reserve. There was in him also a fine sense of chivalry, 
and many will recall his tribute to Marshall Hall the day 
after the latter’s death, and more recently his graceful 
gallantry towards the plaintiff in the Rasputin case. 
Although he talked rarely, Mr. Justice Avory said much. 
A master of words, he rarely overdid their use and his 
English was precise but never stilted. Always anxious 
to save time, Mr. Justice Avory would suddenly break 
into an argument and pierce a neat but irrelevant 
quibble. His devastating sense of relevance was at once 
the terror and delight of those who appeared before him. 
When His Lordship made an observation, he seemed to 
bring his mind to bear upon the problem from a distance, 
but his remarks were so significant that it was evident 
that he had followed Counsel from the first word. In 
Court he made up his mind quickly and approached 
the most complex issues with extraordinary directness. 
Unlike most quick-minded men, however, he was 
patient with those who could not grasp a point as readily 
as he could. 

Mr. Justice Avory was a master of the art of simple 
illustration and rarely made jokes for the pleasure of 
receiving the balm of “Laughter in Court.” He was 
labelled the Judge who never made a joke, a description 
which arose largely from the popular taste for caricature. 
His Lordship’s severity of aspect contributed not a little 
to this impression. No one who saw Mr. Justice Avory on 
the Bench will easily forget his trick of blinking his eyes, 
pursing his lips and staring at an offender in grim 
silence. His wit was dry and somewhat literary in its 

Ba 


18 MR. JUSTICE AVORY 


flavour and he was sharply intolerant of the broad jest 
in his Court. This was well illustrated in the Crosland 
libel case. Ross, the prosecutor, had already irritated the 
Judge by his debonair manner and tendency to strut in 
the box when cross-examining Counsel asked : “ Are 
you above suspicion ? ” 

“ Absolutely,” replied Ross with a smile, “ like 
Cesar’s wife.” 

“Never mind Casar’s wife,” said His Lordship 
sharply. 

At the Bar, Horace Avory lacked the touch-and-go 
manner of a great defender, but his scientific detach- 
ment proved an essential part of his equipment on the 
Bench. His experience as Treasury Counsel gave him 
an almost uncanny penetration into the criminal mind 
and he became capable of thinking of crime in terms of 
double entry. It is indeed impossible to form an estimate 
of Mr. Justice Avory’s career on the Bench except in 
the light of his brilliantly analytical powers as prosecut- 
ing Counsel. Treasury work demanded a grasp of detail 
and, above all, the gift of elucidation. Mr. Justice Avory 
never confused the jury with superfine distinctions and 
his summings-up were models of clipped logic. He had 
the scientific dislike of moralising and rarely appended 
a homily to one of his sentences. To this legal analyst, 
the punishment was intended to fit the crime rather 
than the criminal. 

Although Mr. Justice Avory never hesitated to attack 
patent absurdities, he always regarded legal reform as 
within the sphere of the legislature rather than of the 
judiciary. Unlike the late Mr. Justice McCardie, whose 
fiery denunciations of existing laws and social values 
were the delight of the newspapers, Mr. Justice Avory 
placed the administration of the Law before every other 
aspect of the judicial function. He found English Law 
stone and left it neither marble nor stucco. 

At the ripe age of eighty-three, Mr. Justice Avory still 
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possessed a mental toughness which made him a valued 
member of the Court of Criminal Appeal when he was 
not sitting in his own Divisional Court. He had never 
spared himself in the service of the Law, and it is to the 
healthy outdoor life which he had always led in vaca- 
tions that we must attribute that hard wiry frame, ~ 

His magnificent intellectual and physical stamina 
were remarkable, but not unique. His stories will not go 
the rounds of the Temple, nor will he leave memories 
of personal idiosyncrasies. But this neatly-dressed, side- 
whiskered figure has already become a tradition in the 
legal profession as the sombre idealist who was more 
capable of disarming his personal susceptibilities than 
any other lawyer in the history of our Courts. 


CHAPTER Il 


EARLY DAYS AT THE BAR 


Fresn from examination hall and debating society, 
the young advocate accepts philosophically the prospect 
of lean years at the Bar. When Horace Avory was 
called” in 1875 the coffee houses and taverns which 
flanked the Temple hummed with the legal small talk 
and sporting gossip of an army of briefless barristers. 
Those were the days before the Poor Persons Defence 
Act and even the now-welcome dock brief was denied 
the youthful barrister. The young men who were almost 
entirely drawn from the wealthy upper middle class 
hoped to catch the flying tails of the Law with brilliant 
epigrams and charm of personality. 

Horace Avory soon displayed a greater taste for his 
Chambers than for the Temple wine parties. The Com- 
mon Law attracted him from the first and he soon made 
himself indispensable in Mr. Besley’s Chambers. His 
father’s influence was indeed useful at this stage, but by 
no means the mainspring of his early success. It will be 
recalled that Sir John Simon, in a recent speech to 
the newly-called barristers of the Inner Temple, was 
careful to remind them that influence might bring a 
first brief but rarely a second, without proof of industry 
and ability. 

In the important work of “ devilling ” which falls to 
the young advocate, Horace Avory showed his capacity 
for hard work. He was always one of the first to arrive 
at his Chambers in the Temple and one of the last to 
leave, and this habit of “ keeping the keys of the Court 
in his pocket ” persisted to his very last case. He quickly 
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displayed an almost uncanny sense of detail, and would 
not return a set of papers until he was completely 
satisfied. 

Solicitors began to send briefs to the somewhat 
reserved young man who could plead with energy and 
clarity and was not afraid to assert his independence in 
Court. 

Within a few months of being called to the Bar, 
Horace Avory took part in a trial which excited great 
public interest. William Vance, a medical student, and 
Ellen Snee, a young married woman, were indicted for 
conspiracy to murder. The police alleged that the object 
of the conspiracy was that Mrs. Snee should commit 
suicide and that Vance should aid and abet her in the 
perpetration of that crime. 

The trial opened at the old Central Criminal Court 
on May 31, 1876, before Mr. Justice Mellor. The 
Attorney-General, Sir John Holker, the Solicitor- 
General, Sir Hardinge Giffard, Mr. Poland and Mr. 
Bowen conducted the case for the prosecution ; Mr. 
Collins and Mr. M’Call appeared for Vance ; and Mr. 
George Francis with Horace Avory for Mrs. Snee. 

The circumstances of the case were unusual. The 
woman was the wife of a commercial traveller to Messrs. 
Bass, the brewers. It was her second marriage. She was 
an accomplished woman, with literary and artistic 
tastes, but appeared to be highly strung and ofa romantic 
turn of mind. In her husband’s frequent absences she 
often visited the theatre and other places of amusement, 
but it was not suggested that his neglect of her was 
due to dislike. On the contrary, he was kind to her and 
there seemed to be no reason, apart from ennui of 
life or occasional illness, for her to wish to commit 
suicide. 

Vance, the other prisoner, was a young student who 
had already acquired a considerable reputation as a 
medical man. The Attorney-General admitted that up 
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to that time both prisoners seemed to have borne an 
irreproachable character. 

A police inspector, acting on information, found in 
Vance’s possession a letter signed “ M. Q.,” the writer 
stating that he was tired of his life and would do much 
good by leaving the world. Vance admitted to the 
inspector that he had been in communication with 
“M. Q.” but that he “ did not intend to murder any- 
one,” 

Among the things found in Vance’s room was a large 
box containing the following poisons—laudanum, opium, 
strychnine, prussic acid and belladonna. The inspector 
also discovered an empty ounce bottle, labelled “ Liquid 
Chloral Hydral.” 

The evidence for the prosecution revealed a suicide 
plot concocted in a spirit of almost phlegmatic calm. An 
advertisement had been inserted in the Daily Telegraph 
which read as follows : 


“To medical men in need of money, or students 
well up in chemistry and anatomy. A gentleman 
engaged in an interesting experiment is willing to give 
liberal remuneration for professional assistance.— 
Q.W., Post Office, Junction Road, Kentish Town, 
N.W.” 


This advertisement was proved to be in Mrs. Snee’s 
handwriting. 

Vance had answered the advertisement and was pre- 
pared, for £100, to give the female prisoner both scien- 
tific advice and the means of self-destruction. Before the 
correspondence took place he did not know Mrs. Snee 
in any way and until he was arrested he did not even 
know that it was a woman with whom he was corre- 
sponding. 


In one of her letters, signed “ William Quarl,” Mrs. 
Snee wrote: “I+ cannot thank you enough for the 
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admirable way in which you have managed everything. 
My niece knows nothing of your being a medical man. 
T have given her to understand that you are something 
of a virtuoso and that the box contained impressions 
from antique seals ; also that I owe you a great deal of 
money. I am inclined to think the chloral will be per- 
fectly satisfactory. I should like to know if there is any 
likelihood of its strength evaporating, especially in the 
corked bottle. It is possible that this may get somewhat 
wasted with sniffing and experimenting, and that a 
further supply will be necessary, but I will try not. 
Supposing I do not give the dog his, a portion of it 
diluted would, I suppose, do for me in every sense of the 
word ? Is a portion equal to six teaspoons full of the 
labelled bottle quite certain in its effect ?. . . I shall be 
in the City early to-morrow, and will post your whole 
fee after drawing it out. I do not think there is any 
change and you will want it for your holiday perhaps, 
. .. This lovely weather has given me a great desire to 
see one particular spot of country in the North for the 
last time. I think I shall start on Tuesday afternoon and 
give myself a week’s holiday. This may defer the event 
until Easter Tuesday or Wednesday, but cannot make 
much difference to you.” 

This calm, almost casual, letter was answered by one 
remarkable for its elaborate and artistic directions. 
Vance stated his fear of replying to the old place of his 
correspondent and thought it would be wise to change 
the address. He then went on to say : “‘ The prussic acid 
is quite ready for post, and, as for the essence of pepper- 
mint you will find some two or three drops suffice to 
flavour and neutralise odour. Alcohol kills like chloral, 
both are narcotic; they induce sleep and simulate 
apoplexy. Sometimes apoplectic folks lying in the street 
are taken for ‘ dead drunk.’ 

“ My full name is William Kingston Vance ; let my 
address remain 59 Euston Road, N.W. 
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“If you keep the solutions corked carefully they 
evaporate little. The dog’s portion would do you, the full 
half of it is sure to be effectual. Your own share is 
diluted, and doubly so, for having found the fluid rushed 
about in the bottle and made a noise when the packet 
was shaken, I filled up the bottle with water. Let the 
label remain, but, should you use your own solution, 
take two good tablespoons full. It might be a good plan, 
having abstracted your dose, before swallowing, to pour 
in some clear water, but not to the extent of filling ; for 
if the solution were found very strong and undiluted, 
suspicion might be aroused. You understand you may 
employ either bottle. If the smaller, abstract a full half 
and then pour in a little water.” 

Having given these scientific directions with as much 
calmness as a demonstrator in chemistry supervising 
a laboratory experiment, the writer seemed to have 
become suddenly conscious of the danger of his situation. 

“‘ Whichever bottle you use,” he continued, ‘“‘ throw 
the other way, and let the bottle you employ be left on 
the mantelpiece or table, not hard by the bed. 

“ Let no specimen of my writing save that relating 
to debt be found, and let all around you remain in its 
usual condition, to imply absence of design ; the entire 
affair is to show prima facie accident.” 

This correspondence was, of course, in the highest 
degree incriminatory. The defence, recognising the 
futility of disputing the facts, relied on the technical 
construction of the term “conspiracy.” Mr, Francis 
urged that to constitute conspiracy there must be two 
persons, and that in this case there was no evidence of a 
conspiracy to murder any other than one of the two. 
Furthermore, he submitted, there was not the slightest 
proof that the alleged conspiracy was to murder a third 
person. “An attempt to commit suicide is not an 
attempt to commit murder,” he insisted, “and consti- 
tutes only a common law misdemeanour.” 
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He was followed by Horace Avory who produced 
chapter and verse to show the legal distinction between 
murder and suicide. 

The learned Judge, after consulting Baron Cleasby, 
who sat in another Court, supported the view of the 
defence and held that the offence was sufficiently 
charged as a misdemeanour. He thereupon sentenced 
Vance to eighteen months’ imprisonment, expressing his 
regret that he had no power to add hard labour to the 
sentence. Mrs. Snee received six months’ imprison- 
ment. 

Soon after this trial Horace Avory took a leading 
part in a case heard in the same Court. By this time his 
Teputation and self-confidence had both increased, and 
he conducted the prosecution alone. The case was more 
remarkable for Avory’s advocacy than for its subject- 
matter. 

Alexander Westaway was charged with having con- 
verted to his own use the proceeds of certain shares, and 
also a sum of £2,165 16s. The case was heard by the 
Common Serjeant and the prisoner was defended by 
Mr. Straight. 

Avory put his case clearly and forcefully. He showed 
that the prisoner was directed to pay the proceeds of 
certain shares into the Bank and that he had subse- 
quently induced his employer te cancel the direction 
as to the whole sum and to limit it to paying in a balance 
after purchasing other stock. 

The Court held that there was evidence of conversion 
by the prisoner, who was convicted and sentenced to 
five years’ penal servitude. 

The facts of the case did not present many difficulties, 
but the youthful barrister had some cause for self- 
congratulation. In his opening speech there had been 
something of that detachment and calm insistence which 
were to be such features of his work as Counsel to the 
Treasury. Above all, solicitors were beginning to notice 
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the young man of twenty-six who had such a mastery of 
figures and a flair for clipped, but telling, expression. 

It was in these early days that Horace Avory took 
part in the prosecution of a murderess. It was a great 
responsibility for a young advocate, because a murder 
trial has always commanded a wide Press. In this 
particular case, the circumstances were so sad that the 
Court was crowded with members of the Press and the 
public. 

The prisoner, Emily Church, a young woman of 
twenty-four, was indicted for the wilful murder of her 
child. Mr. Croome, with Horace Avory, appeared for 
the Crown, while Mr. Atkinson conducted the defence. 
The prisoner presented a pitiful spectacle as she stood 
wild-eyed and trembling in the dock. She was very 
emaciated and in such a state of distress that warders 
had to support her in the dock. 

The prosecution told a story of a crime committed 
in the shadow of poverty and ignorance. The prisoner 
had been employed at a jute factory where she eked 
out a pittance for herself and her child, of whom she 
seemed very fond. After losing this situation she earned 
a precarious livelihood by making sacks. Soon this 
source dried up also and she warded off starvation by 
appealing to the charity and commiseration of neigh- 
bours. When this was exhausted, houseless and homeless, 
she had wandered about with her child. 

The prosecution then called a little boy who told of 
seeing a bundle of clothes floating on reeds in the water 
near Southall Bridge. Another boy had helped to fish it 
ashore and then ran for a policeman. The bundle con- 
tained the naked body of the child, the body being tied 
up in the poor rags. The legs were so drawn upwards 
as to rest on the chest. The policeman then showed 
the body to a surgeon and arrested the prisoner in a 
neighbouring field where she was tearfully digging 
potatoes. 
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A remarkable feature of the case was that the surgeon 
attributed the death to fainting. Although the right 
arm was broken there was no injury to the skull. He 
thought the child had been put into the water after its 
death and was firm in the belief that it did not die from 
drowning. , 

The prisoner wept throughout the trial. After Mr. 
Justice Denman’s brief summing up, the jury retired for 
about three-quarters of an hour and then returned a 
verdict of “ Guilty,” strongly recommending the pris- 
oner to mercy “on account of her youth and destitu- 
tion.” 

The Judge passed sentence of death and when he 
came to the words ‘‘ May the Lord have mercy on your 
soul,” his voice trembled with feeling. The scene in 
Court was a moving one, and even the majestic Times 
was shaken from its reserve in describing the scene— 
“ strong men were entirely overcome with their feelings, 
and the poor creature was borne tenderly by warders— 
male and female.” 

This trial was of considerable significance in the 
career of Horace Avory. It meant much more than a 
welcome interlude in the procession of police and county 
court cases in which he had begun to appear. The un- 
sensational work of “ Junior ” had given him invaluable 
and essential experience behind the scenes. Above all, he 
had had a share in sifting the evidence and taking notes 
in Court, in fact in all that calm spade-work and helpful 
robe-tugging which lies behind the learned leader’s 
advocacy. 

That same day, and in the same Court, he again 
appeared for the prosecution, this time with Mr. Besley. 
A violent bull-necked farmer had killed 2 neighbour 
whose calf was trespassing in his garden. He was found 
guilty of manslaughter. When he returned to the 
Barristers’ Robing-room after the trial, Horace Avory 
had indeed won his spurs at the Central Criminal Court. 
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Shortly afterwards, he found himself again taking part 
in a trial for murder at the Central Criminal Court. 
Isaac Marks, a Jewish dealer and a Russian subject, was 
indicted for the wilful murder of Frederick Barnard, 
another Jew. The trial opened on December 13, 1876, 
before Baron Pollock. Horace Avory appeared with 
Mr. Crispe for the prosecution, while the prisoner’s 
defence was conducted by Mr. Straight and Mr. Small- 
man Smith. Permission for the postponement of the trial 
had been previously given as the defendant’s co- 
religionists desired to give him the benefit of skilled legal 
assistance. 

It was an airtight case so far as the facts were con- 
cerned. Shots were heard in Penton Place, Southwark, 
and the victim was found to be lying in the road. The 
prisoner had given himself up immediately. On him 
were found six shillings and pawnbrokers’ slips represent- 
ing altogether about £40. 

The crime had not, however, been committed for 
money. Strangely enough, it was the sequel to a breach 
of promise suit. The prisoner was a carver and gilder 
who lived in Newman Street, Oxford Street, where he 
had a shop. He was in Margate for the day when he 
saw a pretty Jewess, Miss Barnard, on the sands. They 
were attracted to each other and later that day the girl 
saw him off from the station. Meetings in London 
followed and the couple were soon betrothed according 
to Jewish custom. 

The seaside flirtation was to have momentous con- 
sequences. Early in 1875, a fire occurred in Newman 
Street which did not take Marks greatly by surprise. 
The deceased, who was Miss Barnard’s brother, assisted 
the prisoner in making a claim on the Insurance Com- 
pany. Relations between the two men were most cordial 
up to the time of the fire. Suddenly, Mark’s manner 
changed completely. With the insurance money in 
his pocket he became less appreciative of his fiancée’s 
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charms. He also appeared to slight Barnard. He had 
promised to lend the latter £40 in recognition of his 
services in negotiating the fire claim. Marks soon adopted 
a truculent and suspicious attitude and on one occasion 
remarked to the deceased, “ Well, if I am engaged to 
your sister, I don’t wish to marry the whole family, 
and if you like to give me security for the loan you can 
have it.” He then refused to accept the security offered 
and promised to give Barnard £5, which the latter 
refused. 

Marks had, meanwhile, grown completely tired of 
Miss Barnard and broke off the engagement. This gave 
rise to an epidemic of acrimonious litigation. The 
prisoner sued the girl’s father for some paintings which 
he had given her as a present on being betrothed. 
The girl retaliated with an action for breach of promise 
which precipitated the prisoner’s bankruptcy. Mark’s 
failure to pay the damages of the breach action in- 
furiated Frederick Barnard. He threatened to tell the 
insurance company that the Newman Street premises 
were deliberately set on fire if Marks did not give his 
sister compensation. “ Mad Marks” returned thought- 
fully to his shop. A few days later, he replied with three 
bullets. 

In the light of the deceased’s admissions and the 
presence of a motive, Mr. Straight based his defence 
on a plea of insanity. He submitted that the prisoner 
had acted under a sudden uncontrollable impulse of 
ferocity in killing the deceased. He then proceeded 
to produce witness after witness who testified to the 
brooding and melancholy temperament of the accused. 
One witness, a co-religionist and in evident distress, 
declared that the prisoner would stand up in the middle 
of a game of dominoes, throw away the dominoes and 
walk out of the house. Another witness had seen the 
prisoner brandish a knife at a man. 

The prosecution now proposed to call rebutting 
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evidence. Counsel for the defence, however, produced 
the ingenious argument that since no medical or scien- 
tific evidence had been called on the part of the prisoner, 
the prosecution would not give expert evidence in 
reply. Baron Pollock now ruled that the evidence was 
admissible. 

This was clearly a matter of the greatest importance, 
since the evidence indicative of insanity had possibly 
made an impression on the jury. The effect of this 
evidence, however, soon evaporated under the calm 
astringent manner of the two prison surgeons called 
by the prosecution. 

To Horace Avory fell the important task of examining 
these witnesses, Under his patient and careful question- 
ing the witnesses declared that they saw no evidence 
of unsoundness of mind about the prisoner. At one 
point, Avory asked his witness whether anything in the 
evidence that had been given had induced him to alter 
his opinion. Mr. Straight jumped up at once and ob- 
jected that this was asking the surgeon to do what the 
jury had to decide. Horace Avory stood his ground, 
and with a dexterous twist of the question elicited an 
important answer. “ I do not propose to ask the witness,” 
he said with great calmness, “ whether in his opinion, 
the evidence given on behalf of the prisoner is consistent 
with sanity or insanity, but whether his opinion as to 
the prisoner’s state of mind when in gaol had been 
altered by it.” Baron Pollock nodded in agreement 
and allowed the question. In that brief sally, Avory 
displayed the coolness and quick-wittedness of a com- 
petent advocate. 

Baron Pollock summed up ably and fully and the 
jury required only thirty-five minutes to bring in a 
verdict of “ Guilty.” Before Horace Avory left the Court 
that day he had seen another Judge don the dreaded 
black cap. 

It is impossible to overlook the significance of these 
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murder trials in the young barrister’s life. The newly- 
qualified doctor is rarely taken unawares by the charac- 
ter of his practice. His work as dresser and student has 
invariably equipped him for the prospect of death 
and disease. The young advocate, however, has rarely 
had this invaluable practical preparation. He emerges 
from the dreamworld of leading cases and examination 
papers to enter the grim realities of pleadings, evidence 
and advocacy. The academic abstractions have assumed 
flesh and blood with disconcerting suddenness, 

Only a few months after leaving behind the sunlit 
Backs at Cambridge, Horace Avory was already taking 
part in dramas enacted in the very shadow of the 
gallows. The association of his father and brother with 
the Central Criminal Court had perhaps provided 
him with a psychological preparation. It needed, 
however, a good deal of physical and mental stamina 
to adapt himself so readily to the violent atmosphere 
of that grim tribunal. 

After only two years at the Bar Horace Avory felt 
sufficiently confident in his future to marry. That 
confidence was amply justified. Happily married and 
in good health, Horace Avory began the next stage 
of his career at the Bar. Briefs began to come in with 
gratifying steadiness. The combination of a thorough 
grasp of legal principles with skilful advocacy proved 
then, as always, a great attraction to solicitors. His 
work in the police courts and at the Surrey Assizes was 
soon earning him the coveted soubriquet of “ Rising 
Junior.” 

It was during this period that Avory figured in one 
of the most amazing trials ever held in an English 
court. Apart from its violent atmosphere, this case was 
also remarkable for the fact that Avory took the unusual 
réle of defending Counsel. 

For some time a journal called the Freethinker had 
delighted a certain section of the community with 
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ribald and irreverent caricatures of the Christian 
religion and the Holy Scriptures. Heartened by good 
sales and the inactivity of the police, those in control 
of the journal brought out a particularly audacious 
and impious number for the Christmas of 1882. In 
this number the publisher had included a pictorial 
series of incidents in the life of Christ. The ribald tone 
of the whole publication with its gross pictures of the 
Almighty at last stung the police into action. 

The trial opened at the Central Criminal Court on 
March 1, 1883, before Mr. Justice North. Foote, the 
editor of the journal, Ramsay, the publisher, and Kemp, 
the proprietor and printer, were formally charged with 
printing and publishing blasphemous and impious 
libels. Sir Hardinge Giffard, Q.C. (afterwards the 
famous Chancellor, Lord Halsbury), Mr. Poland and 
Mr. F, H. Lewis prosecuted ; Horace Avory appeared 
for Kemp ; the other defendants conducted their own 
defence. 

Sir Hardinge Giffard, in opening the case, drew the 
attention of the jury to the “ loathsome ribaldry” of 
the subject-matter of the indictment. His manner was a 
little pontifical, and the offending editor who succeeded 
the Crown witnesses made a greater impression on the 
jury. In the course of an eloquent speech, in which he 
quoted John Stuart Mill and other writers, he appealed 
to the jury to affirm the grand principle of the freedom 
of the Press and opinion in spite of religious or political 
interests. “‘The age is growing more and more in 
humanity and freedom of opinion,” he said quietly ; 
“ that being so I do not think the jury would like to be 
the last instruments of religious oppression, and to send 
men, against whose honesty there has never been a word, 
to herd with common criminals.” Turning to the jury 
he cried passionately, “I ask you to affirm the great 
principle of the liberty of the Press.” 

It was a brilliant speech and one which admirably 
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crystallised the defence of the three men. Avory had 
meanwhile contented himself with a few questions in 
cross-examination of the witnesses for the prosecution. 
The facts were not in dispute and he was ready to await 
the effect of Foote’s speech on the jury. In this respect 
he was not disappointed. 

Sir Hardinge Giffard, confident in the righteousness 
of the cause, had intimated that he would not exercise 
his right of summing up the case. The judge summed up 
briefly, remarking acidly, ‘I will not dwell long upon 
the matter and give the case that notoriety which the 
authors may desire.” 

The jury retired to consider their verdict, and after 
an absence of two hours declared that there was not 
the slightest possibility of their agreeing. On hearing 
this, Mr. Justice North reluctantly dismissed them 
and declared that he would try the case the following 
week with a fresh jury. The defendants now hopefully 
applied for bail, but this was at once refused by the 
Judge. 

The new trial opened on March 5. The same Counsel 
appeared except that Mr. Cluer (afterwards Judge 
Cluer) now watched the case for Foote and Ramsay. 

Before the defendants were given in charge, Mr. 
Cluer moved the Court to quash the indictment on the 
ground that it was substantially bad in point of law in 
charging the three defendants together for committing 
one offence. The Judge, however, would not accede to 
this application and the names of the jury were then 
called over. Foote at once rose to challenge a juror. 
The latter admitted having expressed an opinion ad- 
verse to the accused and had to withdraw. 

The learned Counsel for the prosecution limited him- 
self to calling evidence to prove that the defendants were 
jointly responsible for the publication. This was no 
difficult task. Two police officers had purchased copies 

of the paper from Kemp ; Ramsay had paid the Poor 

Ca 


34 MR. JUSTICE AVORY 


Rate in respect of the premises with his own cheque and 
Foote had accepted letters addressed to the editor of the 
Freethinker. 

Horace Avory clearly recognised that Kemp had been 
involved in the distribution of the publication. It was no 
occasion for subtle argument or skilful dialectics. “I 
shall not address the Court on behalf of Kemp,” he 
said laconically, “as I cannot contest the fact that 
copies of the publication were sold by the defendant ; 
but the share he took in the matter will rather be one 
for the consideration of your Lordship.” 

There was a fund of astute advocacy in those few 
words, The Judge was not in sympathy with the defence, 
and a harangue might do more harm than good. Kemp 
had obviously taken a minor share in the transaction 
and, if convicted, would be likely to receive a small 
sentence. Avory was therefore content to play on muted 
strings. 

Foote, the editor of the paper, was by no means so 
inclined. He was a man of great energy and ability and 
welcomed the opportunity of making a long speech. He 
spoke for several hours. “‘ This prosecution,” he cried, 
“is merely the outcome of the old superstition and 
bigotry which in the olden times burnt poor women and 
children to death. . . . The polemics of Christianity are 
full of offensive epithets and ridicule levelled at those 
who happened to differ from them upon points of 
faith... . If you admit that controverted points of reli- 
gion may be argued then you cannot prevent ridicule as 
a mode of argument. Ridicule is only irksome to priests 
and teachers of religion.” He then quoted freely from 
the works of Payne, Carlyle, Shelley, Byron, Professors 
Huxley and Tyndall, J. S. Mill and others, to show that 
if his paper were blasphemous then these works were 
blasphemous. Finally, he urged that Christianity, like 
every other religion, ought to take its chance of success 
without having to depend upon law and police. 
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Ramsay, who followed, begged the jury to render 
obsolete the barbarous laws of former times. “ Two 
hundred and fifty years ago,” he said mockingly, 
“ Quakers were blasphemous and were flogged at 
the cart’s tail, but now one is allowed to sit in the 
Cabinet !” 

Mr. Justice North then summed up. The questions 
for the jury were whether the statements in the publica- 
tion were or were not blasphemous libels and whether 
the defendants or any of them were responsible for the 
publication. The jury on this occasion saw their duty 
clearly. A brief consultation was followed by a murmur 
of assent and, without leaving the box, they returned a 
verdict of “‘ Guilty ” against all the defendants. This was 
received with a storm of hissing from the Gallery. 

Horace Avory then rose to address the jury on behalf 
of Kemp. As usual, he held the structure of his rhetoric 
taut and did not include a single irrelevance or shaft of 
emotional appeal. Kemp, he urged, had been merely 
a shopman. “ Whatever he has done has been when 
acting under orders and, taking into consideration the 
fact that he is a married man, I appeal to the Court to 
pass as lenient a sentence as possible.” 

The Judge then passed sentence. Turning to Foote, he 
said sternly, “ This trial has been to me a very painful 
one, as I regard it as extremely sad to find that a person 
to whom God has given such evident intelligence and 
ability should have chosen to prostitute his talents to the 
work of the devil in the way it has been done under your 
auspices.” He thereupon sentenced the prisoner to hard 
labour for twelve months. 

This sentence was received with a demonstration such 
as has seldom taken place in an English Court of Law. 
The Gallery of the Court was filled with well-wishers of 
the accused, A storm of hissing ensued, punctuated by 
abuse of the Judge and cries of derision. 

Foote raised his hand for silence and, turning to the 
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Judge, said with great contempt, “ My Lord, I thank 
you—it is worthy of your creed.” 

Upon this, the uproar was renewed and the hissing 
was taken up by some of Foote’s sympathisers in the 
body of the Court. “ Christian, Christian,” cried a group 
of freethinkers in ironical chorus. The entrances of the 
Court were now thronged with people from another 
Court. In the excitement a woman swooned and had to 
be removed from the Gallery to the accompaniment of 
groans and cries of lamentation. The Judge whispered to 
the usher and the City police soon arrived. They cleared 
the Court, not without difficulty, and Mr. Justice North 
then sentenced Ramsay to nine months’ and Kemp to 
three months’ imprisonment, both with hard labour. 
Kemp had indeed cause to thank his Counsel for his 
temperate and effective defence. 

While Horace Avory was making a name for himself, 
his calibre had been noted by others than the solicitors 
who sent him briefs. In 1889, his brilliant apprenticeship 
at the Bar drew to a close, The steady, bony hands were 
ready to ring up the curtain on another scene. 


CHAPTER III 


TREASURY GOUNSEL 


Ware Horace Avory was making his mark, others 
had already established themselves as giants at the Bar. 
When Avory was appointed Junior Treasury Counsel at 
the Central Criminal Court in 1889 he was soon sitting 
at the conference table with such men as Sir Robert 
Reid (afterwards Lord Chancellor), Sir Richard Web- 
ster (afterwards Lord Chief Justice), Mr. (afterwards 
Sir) Charles Mathews (a future Director of Public Pro- 
secutions), Sir Charles Gill, Travers Humphreys (after- 
wards Mr. Justice Humphreys), Sir Richard Muir, Sir 
Archibald Bodkin (who later succeeded Mathews as 
Director of Public Prosecutions) and Harry Poland, who 
was knighted in 1895 and lived to complete seventy-two 
years of distinguished service at the Criminal Bar. 

As prosecuting Counsel, Avory was at once a grea 
success. Under the jury system, emotional appeal and 
talent histrionics form part of the stock-in-trade of the 
successful defender. Scientific detachment is desirable 
in a public prosecutor, essential in a judge, but fatal in a 
Counsel for the defence, The réle of jury-shaking defend- 
ing Counsel did not commend itself to Horace Avory. 
It lay outside his emotional and rhetorical range. 

As Treasury Counsel, he conducted prosecutions 
with that fairness and sense of proportion which have 
become a feature of prosecutions to-day, but were in 
direct contrast to the brow-beating and bullying methods 
of many Crown Counsel of the last century. In his new 
Position Avory proved himself something more than 
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the cold brilliant analyst. He disliked the old school 
of advocacy and believed that prosecuting Counsel should 
be assistants of the Court. In those days, however, it 
needed much courage for a young Treasury Counsel to 
adopt a style of advocacy which can only be called 
quasi-judicial. 

The name of Avory will long be associated with the 
passing of the old Central Criminal Court. It is well 
known that the Old Bailey Bar Mess owed its origin in 
great part to the suggestions of Horace Avory’s brother, 
H. K. Avory, Clerk of Arraigns. Moreover, there was 
ample justification for hanging the portrait of Mr. 
Justice Avory in the mess-room. When Horace Avory 
was appointed Junior Treasury Counsel the Old Bailey 
was not the place it is to-day. Membership of the Old 
Bailey Bar in those days was not a matter for self- 
congratulation. There was no disciplinary body for 
practising barristers, and the standard of professional 
conduct was so low that the writers of the day dipped 
their pens in vitriol in referring to “Old Bailey 
methods.” There was a lack of dignity and a callous 
cynicism about the business of the Court which seemed 
to have been infected by the atmosphere of the adjoining 
Newgate Prison and the squalid gloom of the Court 
building itself. Nor were the arrangements conducive to 
the majesty of the Court. Sittings began at nine in the 
morning and often continued for twelve hours. Judges 
relieved each other and comforted themselves with the 
two Gargantuan dinners which were served at three 
o'clock and five o’clock. Sergeant Ballantine, one of the 
greatest criminal lawyers of the last century, has left a 
vivid picture of these feasts : ‘* One cannot but look back 
with a feeling of disgust to the mode in which eating 
and drinking, transporting and hanging were shuffled 
together. The City judges rushing from table to take 
their seats upon the Bench ; the leading Counsel scurry- 
ing after them, the jokes of the table scarcely out of their 
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lips, and the amount of wine drunk not rendered less 
apparent from having been drunk generously.” 

When the Bar Mess was formed in 1891, Horace Avory 
took a leading part in it. Edward Besley was appointed 
the first Chairman, and his former pupil was a member 
of the first Committee. The work of the new body ap- 
pealed greatly to Horace Avory. Professional irregularity 
was firmly dealt with and the etiquette of the Bar be- 
came more than a phrase. Poland, Bodkin, Charles 
Mathews, who was succeeded as chairman by Horace 
Avory, Muir, and Travers Humphreys set to work with 
great energy of purpose to raise the standard of pro- 
fessional conduct. Their influence was indeed salutary. 
When the present Old Bailey was erected on the site of 
Newgate Prison in 1907, intemperance, touting for briefs 
and blustering advocacy had already become little more 
than an embarrassing memory. 

Although perfectly fair in his presentment of a case, 
Avory’s cold and pitiless cross-examination was the terror 
of witness. He never committed the error, however, of 
thinking that the art of cross-examination consisted of 
examining crossly. 

His easy confidence and impenetrable calm were great 
assets and shook many a hardened offender. It is worth 
recording, however, that in one case he was the victim of 
his own persistence with amusing consequences. Avory 
was for the Crown in an Old Bailey trial for burglary. 
One of the first witnesses for the prosecution was a stupid- 
looking bricklayer. The examination in chief began on 
familiar lines. 

“T believe your name is William Robinson? ” 

“© Vys.? 

“ And you live at 14 Wembley Cottages, Hornsey ? ” 

* Yus.” 

“ Did you meet the prisoner on the night of February 
the twelfth in Hornsey Lane?” 

© Yus? 
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‘““ What did he say to you?” 

At this point, Counsel for the prisoner objected to 
the question and both Counsel argued at length as to 
its admissibility. 

Mr. Justice Darling decided to adjourn the Court for 
a short while in order to consult with Mr. Justice Chan- 
nell. On his return he declared that the question might 
be put. 

Mr. Avory now rose with an obvious air of triumph. 
“Now, William Robinson,” he continued, “ you say 
you live at 14 Wembley Cottages, Hornsey?” 

*Yus,” 

“ And you met the prisoner on the night of February 
the twelfth in Hornsey ?” 

© Yus,” 

Mr. Avory then said very deliberately, “ What did he 
say to you?” 

“ Nuffin’,” was the devastating response. 

It was during these strenuous days as Treasury Counsel 
that Mr. Avory developed the vein of sardonic humour 
which was to be a feature of so many of his famous cases. 
A classical instance of his wit occurred in one case in 
which the opposing Counsel had cited a text from the 
Book of Job. 

“That evidence is not admissible,” said Mr. Avory 
gravely, “‘ seeing that you cannot put Job in the box.” 

Sometimes, however, Avory’s passion for scientific 
accuracy led him a little astray. Thus, in his prosecution 
of John Kensit for interrupting a service in St. Paul’s, 
Avory was gravely treating at great length of what con- 
stituted “ brawling” in church, At last, Mr. Justice 
Darling, who could never resist making a joke, leaned 
forward and said, “ Mr. Avory, suppose you had been 
listening to a very long and equally dull sermon, and 
when it came to an end, you got up and shouted, 
‘ Encore,’ would that constitute brawling ? ” 
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Before prosecuting in the Jabez Balfour case, Horace 
Avory took part in the sequel to the famous Oscar Wilde— 
Queensberry libel case. The oft-told tale will be quickly 
called to mind. Wilde’s preface to The Picture of Dorian 
Gray will serve as a preface to his own tragic history : 
“ There is no such thing as a moral or an immoral book. 
Books are well written, or badly written. That is all. No 
artist has ethical sympathies. An ethical sympathy in an 
artist is an unpardonable mannerism of style.” 

The story of the sensual prince of paradox opens in 
1891 when a mutual friend brought Lord Alfred Douglas, 
the brilliant son of the Marquess of Queensberry, to 
Wilde’s house in Tite Street. At this time Wilde was 
already famous as playwright, poet and novelist. His 
reputation was not of the best and ugly rumours circu- 
lated freely. Men who had been up at Oxford with Wilde 
told fantastic tales of the esthetic cult of which he was 
the apostle-in-chief. Many undergraduates followed him, 
wore their hair long and decorated their rooms with pea- 
cocks’ feathers and choice flowers. The athletes had 
ducked him and wrecked his rooms, but his witticisms 
were quoted on all sides and he was worshipped by his 
circle. 

The brilliant Irishman was like one of his own epi- 
grams, tawdry, brittle, but withal charming, Society 
whispered behind its manicured hand and fawned on 
the “ Master.” 

Alfred Douglas found Wilde irresistible and a close 
friendship began. In 1894, Douglas translated Wilde’s 
banned play Salome into English. It had originally been 
printed in French. There was frequent whispering when 
their names were mentioned, and Lord Queensberry, a 
brilliant athlete, but a violent, obstinate man, resolved 
to break the association. He stopped his son’s allowance 
and threatened Wilde with personal violence. The writer 
was by no means abashed and public opinion at this 


42 MR. JUSTICE AVORY 


stage was on his side. Queensberry’s offensive eccentri- 
city was notorious. 

One day, Queensberry went down to the Albemarle, of 
which Wilde was a member, and handed to the porter a 
postcard on which was written, “ Oscar Wilde, posing as 
Sodomite.” This was handed to Wilde in an envelope 
when he entered the Club. Instead of ignoring the card 
he decided to institute proceedings for criminal libel. On 
the strength of his assertion that he was innocent, his 
advisers assured him that he would succeed. They did 
not know that Wilde’s passion for Hellenic culture 
included a frank admiration for the Grecian erotic ideals. 

Queensberry was well pleased with Wilde’s action. 
His solicitor, Charles Russell, briefed Carson, who was 
reluctant to prosecute a fellow member of Trinity Col- 
lege, Dublin. Carson hesitated, moreover, because the 
body of the evidence against Wilde was largely hearsay. 
The discovery of incriminating material soon made him 
change his mind. Detectives discovered a post-box which 
Wilde had used to communicate with many youths of 
the lower classes. This changed the complexion of the 
whole case, Wilde thought that Queensberry would rely 
on an attack upon his books and did not know that his 
whole career was now in the melting-pot. Some of 
Wilde’s intimates, however, scented the danger and 
urged him to leave the country. He refused to do so, 
confident in his own brilliant personality and the great 
reputation of his Counsel, Sir Edward Clarke and 
Charles Mathews. 

The result of the trial which opened on April 3, 1895, 
is common knowledge. Clarke’s eloquence was succeeded 
by the delightful charm of Wilde in the witness-box. The 
latter had, however, reckoned without the inquisitiveness 
of the police. Under Carson’s deadly cross-examination 
and his armoury of incriminating evidence, Wilde’s case 
collapsed. Just as when the tide goes out the pleasant 
beach appears to be all scum, slime and corpses, so, when 
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Wilde was stripped of epigram and paradox, he stood 
revealed as a flabby sensualist and a liar. 

Sir Edward Clarke abandoned the case before Carson 
called Wilde’s accomplices to give evidence for the de- 
fence. There was great applause at the verdict and a good 
deal of public hostility towards Wilde. 

The latter’s friends now warned him to escape. The 
danger was imminent. Lord Queensberry’s solicitors had 
sent their witnesses’ statements to the Public Prosecutor 
and Wilde might be arrested at any time. That day, after 
he had drawn some money from his bank, Wilde and 
his mother, Lady Wilde—who, as “ Speranza,” had a 
reputation for graceful verse~-packed Wilde’s trunks. It 
was too late, and Wilde was arrested at the Cadogan 
Hotel that evening. 

Horace Avory was now to see the melancholy end to 
the brilliant career. 

On April 6, 1895, Wilde was tried at the Old Bailey 
for gross indecency. With him in the dock stood Alfred 
Taylor who was charged with indecency and with pro- 
curing certain youths in order that Wilde might commit 
acts of gross indecency with them. Taylor was educated 
at Marlborough and had inherited £45,000 in 1883. 
Horace Avory and Charles Gill conducted the prosecu- 
tion while Wilde was defended by Sir Edward Clarke, 
Q,C., Charles Mathews and Mr. (afterwards Mr, 
Justice) Travers Humphreys. Edward Clarke, short, 
thickset and warm-hearted, refused to accept a fee for 
his services and fought tooth and nail for his client. 

The prisoners pleaded “ Guilty ” in a crowded Court. 
Charles Gill opened the case for the Crown and outlined 
the facts with a great sense of fairness. He asked the jury 
to dismiss prejudice from their minds and to give the 
defendants a fair and impartial trial. He was perhaps 
asking too much. The jury could not entirely dismiss the 
memory of the Queensberry case from their minds. The 
writer was no longer the debonair Wilde who had given 
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his evidence in a shower of witticism and adroit retorts. 
Wilde in the drawing-room and witness-box was not 
Wilde in the dock. He looked tired and ill and pleaded 
“ Not Guilty ” in a subdued voice. He had little faith 
in the English democracy. Had he not written that “ the 
masses feel that drunkenness, stupidity, and immorality 
should be their own special property, and that if anyone 
of us makes an ass of himself he is poaching on their 
preserves ** ? 

Gill and Avory read the shorthand notes of Wilde’s 
crogs-examination in the Queensberry case and called 
the young men concerned in the case. 

Sir Edward Clarke did his best in a losing battle. He 
complained that the conduct of the Press had been dis- 
graceful and had imperiled his client. “ It is not fair to 
judge a man by his books,” cried Sir Edward passion- 
ately. It was an argument which did not perhaps com~- 
mend itself to Wilde. “ The reason why Mr. Wilde was 
introduced to the young men was that he liked the society 
of the youthful.” At this, the public smirked. They had 
not forgotten that Wilde had admitted giving champagne 
dinners and jewellery to a valet and a groom. 

Sir Edward Clarke gathered strength from the hope- 
lessness of his case. Speaking with great emotion, he 
said : “I trust that the result (of the trial) will be to 
gratify those thousand hopes which are waiting upon 
your verdict and to clear one of our renowned and most 
accomplished men of letters from the charge made 
against him.” 

The jury then left to deliberate. The usual buzz of 
smal} talk hummed in the Court. After nearly four hours 
the jury returned and announced that they could not 
agree. The Judge, Mr. Justice Charles, then discharged 
them. Sir Edward Clarke now made a great effort to 
save Wilde from the peril of a new trial. He suggested 
that the Treasury might take the opportunity of con- 
sidering the manner in which the case should be 
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presented, “if at all.” The prosecution had, however, 
determined to destroy Wilde. 

On May 20, the prisoners were re-tried before Mr. 
Justice Wills. In the three weeks between the trials, 
Wilde was given bail in many thousands of pounds, one 
of the sureties being Lord Alfred Douglas’s eldest brother. 
During this period Wilde made no attempts to escape, 
but whether this was due to consideration for his sureties 
or to fecklessness it is impossible to say. 

When the new trial began it was seen that the Solicitor- 
General, Sir Frank Lockwood, now reinforced the 
prosecution. Sir Edward Clarke strongly urged that the 
defendants should be tried separately on the ground of 
fairness. The Judge agreed. Taylor was evidently guilty 
and his conviction before Wilde was tried would un- 
doubtedly be prejudicial to the latter. Sir Edward 
therefore insisted that Wilde should be tried first as his 
name was mentioned first in the indictment. The 
prosecution urged, however, that the whole matter 
lay within its discretion. The Judge upheld this sub- 
mission and Taylor was tried and convicted. 

Mr. Justice Wills then ordered Wilde to be tried by a 
new jury who had been in another Court and had not 
heard Taylor’s case. The prosecution had little more to do 
than read the shorthand notes of Wilde’s previous cross- 
examinations, Wilde steadfastly denied his guilt, but it 
was apparent that his only chance lay in Edward Clarke’s 
power to carry the jury. 

Wilde was admirably served by his Counsel, whose 
speech was remarkable for its sincerity and passionate 
eloquence. Sir Edward opened the defence quietly, 
referring bitterly to the Solicitor-General as “a new 
assailant.” Commenting on the evidence of the two 
youths with whom the acts were alleged, he said, “ If 
these blackmailers are to be listened to, or their word 
accepted before the word of Mr. Wilde, then the pro- 
fession of blackmailing may become more deadly and 
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more dangerous than it has ever been before. Mr. Wilde 
knew nothing of the men’s character. They were intro- 
duced to him and it was his love of admiration that 
caused him to like to be in their society.” 

A deep hush fell upon the Court as Clarke asked the 
jury for a verdict in Wilde’s favour. “I am sure that 
you would be glad that the brilliant promise which has 
been clouded by these accusations, and the bright 
reputation which was so nearly quenched by the pre- 
judice which a few weeks ago swept through the Press, 
had been saved by your verdict from absolute ruin and 
that it had left the distinguished man of letters and the 
brilliant Irishman to live among us with honour and 
repute, to give, in the maturity of his genius, gifts to 
our literature, of which he gave the promise in his early 
youth.” 

When the great advocate sat down there was loud 
applause in Court in which those who had come to mock 
Wilde now joined. 

After an absence of two and a half hours the jury 
returned a verdict of “‘ Guilty,” which was received with 
loud cries of “‘ Shame.” 

Mr. Justice Wills then addressed Wilde and Taylor 
with great sternness. “ It has never been my lot,” said 
the learned Judge, “ to try a case of this kind so bad. One 
has to put stern restraint upon oneself to prevent oneself 
from describing in language which I would rather not 
use, the sentiments which must rise in the breast of 
every man who has any spark of decent feeling in him, 
and who has heard the details of these two terrible trials. 
I cannot do anything but pass the severest sentence which 
the law allows, and in my mind it is totally inadequate 
to such a case as this.” It was grimly appropriate that the 
great master of felicitous expression should be castigated 
so ponderously. 

Mr. Justice Wills then sentenced both men to two 
years’ hard labour, a sentence which was greeted with 
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hisses and loud cries of “Shame.” The Judge had 
bludgeoned the butterfly. 

Had the trial taken place after 1907, when the Court 
of Criminal Appeal was formed, it is doubtful whether 
either the conviction or the sentence would have been 
allowed to stand. The conviction was undoubtedly based 
on the uncorroborated evidence of accomplices, whilst 
the sentence was one of almost barbarous severity. 

Wilde left prison in 1897 and went to live on the 
Continent under the name of “ Sebastian Melmoth.” 
He spent his last days painting his face and begging a 
pittance, He died of a loathsome disease on November 
30, 1900. He had little indeed left to live for as his exile 
had robbed him of his most precious anodyne—fiattery. 


Horace Avory had had little to do in the Wilde trial, 
which had virtually been decided when Queensberry 
was acquitted in the great libel case. A series of gigantic 
forgeries and long firm frauds, however, soon provided 
abundant material for the Treasury. In exposing the feet 
of clay of such perverted financial geniuses as Jabez 
Balfour, Beall and Whittaker Wright, Horace Avory 
played a leading part and showed his mettle as a master 
of the criminal law. 

In 1893, J. W. Hobbs, a rascally speculative builder, 
and Granville Wright, a solicitor, were convicted of false 
pretences and forgery in connection with the Liberator 
Building Society. Each was sentenced to fourteen years’ 
penal servitude. While the prosecution, in which Horace 
Avory assisted, told of the prisoners’ greenhouses, man- 
sions, music rooms and town and country houses, a 
relief fund was being opened for their countless victims. 
The trial revealed a tale of enormous deficiencies, 
financial hocus-pocus and the consequent ruin of 
depositors and shareholders. When sentence was passed 
on the two men, the police were conscious of an unfilled 
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gap in the dock. Jabez Balfour, the master-mind of the 
concern, had gone to the Argentine, a happier land 
where, for the time at least, the wicked detective ceased 
from troubling. Two days after Hobbs and Wright were 
charged at Bow Street, Balfour was on his way to South 
America where he began life as a retired Civil Servant 
named “ Samuel Butler.” The memory of man outran 
the Queen’s writ, however. A chance traveller recognised 
him, and after protracted extradition proceedings he 
was brought back to England. 

On October 25, 1895, Balfour took his seat in the dock 
of a Queen’s Bench Court beside Brock, Wright and 
Dibley, three of his associates. A formidable battery of 
Counsel appeared for the Crown—the Attorney-General, 
Sir Richard Webster, Q.C., Sir Robert Reid, Q..C., Mr. 
Sutton, Sir Charles Gill and Horace Avory. Mr. John 
O’Connor, an Irish M.P., who had known Balfour in 
the House of Commons, defended him ; Marshall Hall 
and R. E. Moore appeared for Brock, while the other 
defendants were also ably represented. The Judge was 
Mr. Justice Bruce, who had a Johnsonian taste for tea 
which he indulged even when sitting on the Bench. The 
Court was so crowded that the leading Juniors had to sit 
within the bar. 

It is not difficult to understand the great public 
interest in the case. The Balfour manipulations were an 
epic of the paper transaction and the sham balance 
sheet. 

Jabez Balfour, the head of the Balfour group of 
companies, was a fat, bearded dwarf with no scruples 
and much insight into human credulity. He had sur- 
rounded himself from the first with men who were 
blinded by his optimism and the gigantic scope of his 
operations. Chief among these was Brock, who had 
started as a clerk and soon became one of Balfour’s 
directors. Apart from Brock’s genius for figures he was a 
physical asset to Balfour’s schemes, for those who were 
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repelled by Balfour’s appearance were soon reassured. by 
Brock’s manly presence. 

When the Attorney-General rose to open the case 
much was already known to the disillusioned public. In 
1868, Balfour had formed the Liberator Building Society 
which aroused tremendous enthusiasm in the country 
and soon paid 8 per cent. About the same time, Balfour 
formed the Lands Allotment Company, the objects of 
which were to purchase and deal in lands and buildings 
and to raise and lend money on mortgage. These were 
the first links in an enormous chain of companies, includ- 
ing the House and Land Investment Trust, the Building 
Securities Company, Hobbs & Co., George Newman & 
Co., and the Real Estates Co. In all these concerns, which 
were formed as a cover for bogus transactions, the staff 
was the same and the offices were at the same address. 

Now, Hobbs had taught his master the box-office 
value of a Pecksniffian mode of life. He had attended 
chapel for ten years and had endowed it magnificently 
on the strength of his bogus operations. The offertory 
became a gigantic poster on which was blazoned the 
goodwill of the Balfour gang. The tinkle in the collection 
box lingered in the worshippers’ memory and invited 
investments, Under a great parade of charity and 
religion, Jabez Balfour pumped his schemes into 
circulation. He became a prominent Nonconformist and 
was soon sitting at Westminster as the Liberal Member 
for Burnley. Dissenting Ministers used their influence in 
his favour and enrolled an army of eager and credulous 
investors, Respected and admired, Balfour was clected 
the first Mayor of Croydon and indulged in gigantic 
schemes which included the purchase of Whitehall 
Court, the Victoria Hotel, Knightsbridge, and the Hotel 
Cecil. For several years Balfour and his gang floated 
comfortably on a magic carpet of book values and in- 
flated dividends, waving a smiling acknowledgment to 
a host of small investors. 

Da 
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Some of the Attorney-General’s revelations even took 
the defrauded shareholders by surprise. The objects of 
the Balfour group were not to purchase and deal in 
property, but to attract vast sums from the public by 
showing that large profits had been made and by paying 
huge dividends. This was achieved by a scheme which 
had the virtue of simplicity. The great network of com- 
panies, inter-related and centralised, made detection 
difficult. Public confidence was inspired by cleverly 
ringing the changes from one company to the other. 
Enormous transactions were governed by a simple 
principle ; cheques were interchanged between the 
companies without a single penny actually passing. 

A clerk simply drew a cheque while another clerk 
drew another cheque. To clear these fraudulent cheques, 
the London & General Bank was founded in 1882. 

The bogus transactions were not dissimilar in char- 
acter. The Real Estates Company, for instance, which 
was merely a name, had a total paid-up capital of £178 
and no assets. Between 1888 and 1892, however, this 
company ‘‘ owed ” the Liberator Company £1,300,000, 
and was treated as a solvent purchaser. The Lands Allot- 
ment Company and the Liberator Society pointed to 
transactions with it and declared dividends for years. 
These dividends were in fact paid out of money coming 
from the trusting public and obtained by the issue of 
balance sheets. The old shareholders received their divi- 
dends from the subscriptions of the new investors ! In 
this way, the Real Estates Company, which had no 
capital and enormous liabilities, could afford to pay 
5 per cent dividend and 3 per cent bonus. 

The transactions which gave rise to the “ dividends ” 
were completely sham and consisted of fictitious sales at 
large profits, and equally fictitious premiums on bogus 
operations. For instance, in one case £150,000 was 
“advanced ” to one of Balfour’s lieutenants at 7 per 
cent and £30,000 premium. This £30,000 was then 
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calmly entered as actually earned profit. Furthermore, 
Balfour was a specialist in the paper transaction. 
Fantastic and visionary values were placed on various 
properties of the group. When an estate was purchased, 
the interest on the purchase money was added each year 
to the value at which it stood in the books of the com- 
pany. Book values, naturally, soared amazingly. 

The properties purchased by the Lands Allotment 
Company had features of which the eager readers of the 
balance sheets were not aware. The company which 
bought property to the value of a million pounds never 
seemed to buy at a public sale. The properties were 
almost invariably introduced by Balfour or one of his 
satellites. In most cases the company paid much more 
than the vendor had agreed to take a few weeks before. 
The enhanced value of the property found its way into 
the capacious pockets of Balfour and his nominee. In 
order to explain away the high purchase price the pur- 
chasing company then re-sold to one of the other com- 
panies at a profit. At one time, a property at Meresbrook, 
near Sheffield, was purchased for £75,000, at £577 per 
acre. The balance sheet of the purchasing company 
showed a loss of £13,240. In order to create a profit 
and declare a dividend, two picked acres of frontage were 
sold at £1,250 per acre and the accountant was told to 
value the whole estate for the purpose of the balance 
sheet at £1,250 per acre. The increase of apparent value 
was treated as profit. Nor was this an isolated instance 
of the paper transaction. In 1892, the balance sheet of the 
Lands Allotment Company showed a profit of £48,648 
on sales of property. This figure was arrived at by in- 
cluding three bogus sales—Queen’s Park, £14,805 ; 
Clapham Park, £21,488; Chelsham, £11,949. In 
actual fact, Clapham Park had been purchased in April 
1891, for £53,500. This was followed by the traditional 
practice of the Balfour group. In March 1892, the Real 
Estate Company offered £75,000 for the property. The 
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Directors then calmly deducted £53,500 and carried the 
£21,500 forward as profit. 

The risk of detection was obviated. The auditors 
were hoodwinked by the exchange of cheques while 
independent valuations were strongly discouraged. The 
only time an independent valuer of high standing had 
been called in he had told the gang that the value of the 
property in issue was £100,000 less than that at which 
it stood in the books. This report was suppressed and 
the shareholders never knew that it had even been made. 

The jugglery spent itself at last. The magic carpet 
came to earth, and in November 1892, the Lands Allot- 
ment Company failed. Not unnaturally, perhaps, all 
the other companies failed at the same time. The total 
liabilities were £8,360,000, while the assets were sup- 
posed to be £3,000,000. 

This was the gist of the case against Balfour and his 
associates. The trial, which had begun on October 25, 
1895, lasted until November 28. Neither the staunch 
advocacy of Mr. O’Connor nor the magnetic personality 
of Marshall Hall could stave off the inevitable verdict. 

After the Attorney-General’s lengthy but temperate 
opening, Horace Avory was given the important task of 
examining the Crown witnesses. He accomplished this 
spade-work very satisfactorily and the cross-examination 
of his witnesses by defending Counsel utterly failed to 
shake their testimony. In more than one instance, the 
Attorney-General did not attempt to re-examine the 
witness, so thorough had been Avory’s examination-in- 
chief. 

Brock’s Counsel, Marshall Hall, scored a great triumph 
in his plea in mitigation. After declaring his own belief 
in Brock’s honesty, he said : “ Brock was the only man 
who was a servant of the Directors, and he had over- 
confidence in them. He was imbued and saturated with 
the policy of the man who had benefited him. You will 
not blame him because he was loyal to those who brought 
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him from poverty to affluence.” Addressing himself to 
the jury he cried ; “ Mistaken he may have been, but 
hesitate long before you stamp him with the guilt of 
crime.” 

The Attorney-General’s temperate and calm address 
to the jury was one which commended itself to Avory. 
One can almost imagine the very words coming from 
Avory’s lips : “‘ I am not going to influence your minds ; 
I lay before you facts, and ask you to consider what those 
facts mean. Your responsibility is heavy, and if you can 
distinguish between these four defendants you must do 
so. But you must bear in mind the great commercial 
credit of this country, and the losses which these share- 
holders have suffered. You must beware lest you encour- 
age conduct whereby men by shutting their eyes, or by 
being wilfully ignorant of what is going on, can 
become parties to transactions which lead to disaster. 
If you can consider that through these years there was a 
determination to declare a dividend at all costs, I submit 
that your verdict lies before you.” 

After the Judge’s summing up, the jury retired, and 
after two hours brought in a verdict of “ Guilty ” against 
Balfour, Brock and Theobald. They could not, however, 
agree as to Dibley. 

Jabez Balfour was then tried alone on charges in 
connection with the purchase of the Whitehall Court 
Estate. The same Counsel appeared for the Crown, Mr. 
O’Connor conducted the defence, but Mr. Disney now 
held a watching brief for Hobbs, who was, of course, 
still serving his sentence. Avory again examined the 
Crown witnesses. Balfour, it appeared, had known that 
Whitehall Court could be bought for £57,500, but by 
a secret arrangement had raised the price to £77,500. 
He had then pocketed a commission of £20,000 which 
came from the House and Land Investment Trust. 

In this case, the jury needed only half an hour to con- 
sider the evidence and to bring in a verdict of “Guilty.” 
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Before the Judge passed sentence, the Attorney- 
General announced that, owing to Dibley’s serious iliness 
and the fact that the jury had disagreed concerning his 
guilt, the Crown had decided to drop the case against 


im. 

The Judge then addressed himself sternly to Balfour. 
“Tt is a most painful duty,” he said, “‘ to be compelled 
to pass such a sentence upon a man of your ability, a man 
who has held the honourable position which you have 
held. But justice and the honour of commerce compel 
it.... I am sure that no small part of your punishment 
will be the remorse you must feel at having darkened 
many a humble home. No prison bars can shut out 
from your ears the cry of the widow and orphan whom 
you have ruined.” He then sentenced him to fourteen 
years’ penal servitude. 

Marshall Hall’s defence gained Brock greater leniency. 
Turning to him, the Judge remarked: “ You have 
stood by Balfour to the last, and have participated in his 
fall. No doubt you owed much to him, and you were 
compelled by an almost irresistible impulse to support 
your benefactor. But you should have remembered that 
it is never honourable to be dishonest.” Brock then 
received nine months’ imprisonment and Theobald 
four months. 

Avory had the last word in the Balfour trial. On 
December 9 of that year he appeared at the Central 
Criminal Court when Balfour was due to answer an 
indictment charging him with quitting England and 
taking £400 of his assets with him within four months 
of the presentation of a bankruptcy petition against him. 
Avory appeared alone for the prosecution and declared 
that as Balfour had already been convicted on the major 
issues in the Queen’s Bench he did not wish to proceed 
with the indictment. The law was appeased. 
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The year 1896 was the most strenuous and eventful one 
in the whole of Horace Avory’s career as an advocate. 
On March 3, 1896, he appeared for the Crown, with 
Charles Mathews and Mr. (afterwards Sir) Guy Stephen- 
son, Assistant Director of Public Prosecutions, in a case 
which at that stage certainly did not have the marks 
of a cause célébre. Adolf Beck, a middle-aged mine- 
owner, was indicted for obtaining rings and jewellery 
from various women by false pretences. C. F. Gill and 
Mr. (afterwards Sir) Percival Clarke defended, and the 
Common Serjeant, Sir Forrest Fulton, tried the case. 
This seemingly commonplace case of false pretences was 
destined to become the classic case of mistaken identity 
in which the Law nodded so tragically. The Adolf Beck 
case is, however, particularly noteworthy for the fact 
that Avory’s scrupulous sense of fairness contributed so 
largely to the tragic miscarriage of justice. 

The story covers a period of thirty-two years from 
1877-1909. At the end of 1876, a young woman walking 
in the West End was accosted by a stoutish well-dressed 
young man who said he would like to see her again. She 
gave him her address and some weeks later he wrote to 
her on crested notepaper, purporting to be writing from 
the Army & Navy Club, Pall Mall. A meeting then 
followed and the young man promised to set her up as 
his mistress at his house in St. John’s Wood. He told 
her she would require more jewellery and better clothes 
and gave her a list, together with a cheque for £13 ros. 
on a non-existent bank. He then borrowed her rings 
ostensibly for the purpose of matching the size, together 
with her small cash. She did not see him again. 

A few weeks later, a young married woman, living 
apart from her husband, was promenading near Charing 
Cross when this young man accosted her and promised 
to communicate with her. He did so and called on her. 
She was also to form part of his ménage at St. John’s 
Wood. He then took her cheap rings and promised to 
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send her good ones by the commissionaire from the 
Army & Navy Stores. Finally, he gave her a cheque for 
£13 105., borrowed some cash and vanished. 

These proposals were made to about a score of young 
women, to some of whom he was known as “ Lord 
Willoughby.” In April 1877, however, one of his victims 
recognised him in Gower Street and gave him into 
custody. He was tried by the Common Serjeant, Sir 
Thomas Chambers, in the name of “ John Smith.” Mr. 
(afterwards Sir) Forrest Fulton conducted the prosecu- 
tion, and the accused was convicted and sentenced to 
five years’ penal servitude. After his release in 1881, 
John Smith stayed with an old woman friend for five 
months. During this residence he paid no rent, did no 
work and left her, as he said, to go to Germany. 

The next stage of the story opens in Bond Street on 
the evening of December 2, 1894. A pretty young woman 
was taking her ease looking in the brilliant shop-windows 
when a well-dressed stranger approached. He was well- 
mannered and affable and said he would like to call on 
her, They talked pleasantly for some time and the next 
day the widow received a note headed “ Grand Hotel.” 
The signature was illegible, but she knew it must be that 
of the stranger in Bond Street. This stranger also had a 
house in St. John’s Wood to which the young widow 
would be a pleasant addition. After mentioning his estates 
in Lincolnshire, the stranger gave the delighted lady two 
cheques. He then gave her a list of clothing and bor- 
rowed her rings “in order to match the size.” A one- 
armed commissionaire from the Grand Hotel was to 
bring this jewellery back, together with other jewellery 
purchased by the well-dressed benefactor. After the 
stranger left, the young lady missed a brooch. 

On New Year’s Day, 1895, a young woman of easy 
virtue was stationed in Piccadilly when a stranger came 
up and arranged to call. The following day, a Sunday, 
the stranger called and the familiar scene was re-enacted 
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—the house at St. John’s Wood, the worthless cheque 
for £25, the list of clothing, the borrowing of the rings. 
In this case, however, the stranger availed himself of an 
afterthought. With his pockets bulging with jewellery, 
he turned back to borrow some cash for a cab fare. 

The same campaign was systematically pursued, and 
many women, mostly of the fallen class, were victimised. 
The stranger often purported to write from the Carlton 
Club or the Grand Hotel and passed as either “ Lord 
Willoughby ” or the “ Earl of Winton.” 

On one occasion the stranger departed from his usual 
procedure and committed an act of larceny. He called 
on a teacher of music and stole an antique watch 
while her back was turned. It was this woman, Mme 
Meissonier, who drove the first nail into Adolf Beck. 

Three weeks after she missed her watch she saw Beck 
in Victoria Street and at once took him for the thief. To 
convince herself, she spoke to him. He answered politely 
and walked away. He soon became aware that the 
woman was pursuing him. Instead of standing his 
ground, he hurried away. At the corner of Vauxhall 
Bridge Road and Victoria Street, a policeman stood on 
duty. Pursuer and pursued at once made for him. Beck 
complained that the woman had accosted and abused 
him ; Mme Meissonier charged him with the larceny of 
her property. At Rochester Row police station the officer 
in charge accepted the woman’s story and Beck was 
charged. 

Many women then came forward and identified Beck 
from a group of eight men as the man who had robbed 
them. Beck was soon struggling helplessly in a web of 
unhappy coincidences. The C.I.D. had not been in 
existence in 1877, and a well-meaning busybody wrote 
to remind Scotland Yard that the 1894 crimes had a 
marked similarity with those of 1877. Scotland Yard 
immediately summoned Constable Spurrell and In- 
spector Redstone, the former of whom had arrested 
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“ Smith ” in 1877, whilst the latter had taken the charge. 
They both declared that Beck and Smith were the same 
man. Spurrell was particularly confident. ‘‘ There is no 
doubt whatever,” he said, “ that he is the man. I know 
what is at stake on my answer, and I may say without 
doubt he is the man.” The handwriting expert, Mr. 
Gurrin, moreover, declared that the exhibits were the 
same in both cases. 

Having been identified by eleven women, Beck was 
committed for trial at the Old Bailey. The trial opened 
on March 3, 1896. The Judge was the Common Serjeant, 
Sir Forrest Fulton, who had prosecuted Smith in 1877. 

Before dealing with this tragedy of errors a word must 
be said about the accused man, Adolf Beck. He was a 
Norwegian by birth and the son of a merchant captain, 
He came to England in 1865 and earned his living as 
a ship’s broker and afterwards as a concert singer. Three 
years later he left for South America, where he led an 
adventurous existence, being at different times broker, 
singer, revolutionary soldier, and mine-owner. He re- 
mained in Peru between 1874-1884. 

He came to London in 1885, dressed well, ran up 
hotel bills which he could not meet, wrote begging letters 
to women and lived on his wits generally. He was open- 
handed when he had money and made useful friend- 
ships, including one with Mr. G. R. Sims, who later be- 
came one of his great champions. In 1895, however, 
Beck had undoubtedly fallen on evil days. He dressed 
shabbily and was a constant visitor to the pawnbroker, 

Avory opened the case against Beck with much con- 
fidence. ‘“‘ It is not to be expected,” he said, “ that any 
of the stolen property would be found in the prisoner’s 
possession. Of course he would get rid of it at once. You 
would not expect the prisoner to go about with a pair of 
elephant’s tusks under his arms and a row of medallions 
and rings round his neck. I understand there will be no 
dispute as to the facts, the defence being that it was-a 
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had been guilty of an oversight which, though apparently 
slight, was to have momentous consequences. As Counsel 
for the prosecution he could proceed either upon a mis- 
demeanour indictment or upon any one of several indict- 
ments for felony and larceny, in which case he could 
charge the previous conviction of Beck in the name of 
Smith in 1877. He had overlooked the fact that under 
the Prevention of Crimes Act he could have charged the 
previous conviction in the misdemeanour indictment. 
Unhappily for Beck, Horace Avory chose to rely upon 
the misdemeanour indictment without referring to the 
1877 crimes. A material factor in Avory’s decision was 
his desire that the prisoner should have a fair trial and 
that the jury should not be told of the previous convic- 
tion before the verdict. In the course of events it was 
this desire to do the prisoner justice which robbed him 
of his defence! Avory’s unwitting determination to 
charge no previous conviction drove in the third and 
hardest nail. 

It is impossible to over-emphasise the importance of 
this decision. Although the 1877 conviction was not 
charged, the memory of it hung heavily over the Court. 
The Crown Counsel undoubtedly assumed the identity 
of Beck and Smith, and Avory’s brief was accompanied 
by a bulky copy of the depositions and exhibits in the 
31877 case. Furthermore, the following statement ap- 
peared at the end of the brief : “The exhibits in the case 
of 1877 have been examined by Mr. Gurrin, who says, 
as is obviously the case, that they are in the same hand- 
writing as the documents in the present case, and they 
wili be in Court for reference, if necessary.” 

When Avory opened his case he did not refer to the 
crime in the seventies; but it was in his mind, as it was 
in the mind of the Judge who had prosecuted Smith in 
the earlier case. 

Avory thoughtfully suggested to the Judge that it 
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would not be necessary to mention the names of the 
witnesses. Gill agreed, but the Common Serjeant ruled 
that as that was the final inquiry, the names and ad- 
dresses should be disclosed. Nowadays, Avory’s sugges- 
tion would almost certainly have been adopted, but it 
was quite novel then. 

The crucifixion of Adolf Beck proceeded merrily. The 
victims followed each other into the box and gave evi- 
dence of identification. A smoking-room waiter at the 
Grand Hotel proved that Beck was wont to use the hotel 
stationery. Mr. Gurrin, the handwriting expert, testified 
that the exhibits were in the disguised handwriting of 
Beck. Gill then rose to cross-examine this witness, hoping 
to show that the 1877 exhibits were written in the same 
hand as those alleged to have been written by Beck. Had 
he been allowed to do so, Beck’s fate might have been 
far different. Horace Avory, however, now backed up 
his fateful choice. He objected that the question of the 
1877 crimes was a collateral issue and should not be 
inquired into until after the jury had returned their 
verdict. This objection was supported by the Judge and 
with it the whole defence crumpled. Mr. Gurrin’s evi- 
dence had been amputated just at the point where it 
might have saved Beck. As he said later before the Com- 
mittee of Inquiry, he believed that the writings of 1877 
and 1896 were identical. On that admission Gill had 
based his whole defence. The alibi that Beck was in Peru 
when Smith committed the first crime would then have 
had tremendous value. If the jury accepted the hand- 
writing expert’s evidence that the documents in both 
cases were identical, then the offences with which Beck 
was charged had been committed by Smith. The defence 
would then have amounted to this: that no two men 
would have committed the two series of crimes, and as 
Beck was in Peru when the first was committed he could 
not have committed the second. This reasoning, together 
with the fact that the victims’ property had not been 
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traced to Beck’s possession, would probably have out- 
weighed the evidence of identification. 

Unhappily, this was not to be the course of events. 
Avory’s objection to Gill’s cross-examination had pre- 
served Mr. Gurrin’s opinion that the exhibits were in 
Beck’s disguised handwriting but had shut out his state- 
ment identifying the 1877 and 1896 exhibits. It is no 
exaggeration to say that the abrupt end of Mr. Gurrin’s 
evidence also marked the end of Beck’s liberty. 

Gill, with sinking heart, tried to put a brave face on 
the matter and cleverly attacked the evidence as to 
identification. “A woman in such a situation,” he 
observed, “ might be excused if she was a little off her 
head, for she might well have imagined that the time 
had come when her charms were to be adequately 
appreciated. Such excitement might well interfere with 
her judgment, and her indignation might well be imag- 
ined on finding the romance of her life exploded.” 
These sallies were well received, but the Common 
Serjeant, on this occasion, had no ear for “ Laughter in 
Court.” His summing up was adverse to Beck. 

Gill made a last effort to save his client. “‘ My Lord,” 
he cried anxiously, “ several witnesses have spoken of 
the prisoner speaking with a foreign accent. May I ask 
permission for him to speak to the jury?” The Judge 
agreed, and the prisoner then said, “ From the begin- 
ning to the end of these horrible charges I have had 
nothing to do with them. I am absolutely innocent.” 

The jury, after a few minutes’ deliberation, brought 
in a verdict of “ Guilty.” The Common Serjeant then 
declared that the jury had convicted the prisoner on 
overwhelming evidence as to identity. His tone was 
exceedingly severe. “One would have thought,” he 
began, “ that a man, whoever he was, who committed 
these frauds, if he had a single grain of manhood left, 
having gratified his own selfish and immoral lusts, would 
have refrained from resorting to such low and mean 
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artifices, . . . The prisoner has been found guilty of a 
most base and heartless crime. He has heartlessly robbed 
these persons, relying on the fact that, having regard to 
their previous history, they were not likely to bring the 
matter before a public Court.” Although he had said 
that he would treat the prisoner as if he had not been 
previously convicted, the learned Judge then sentenced 
Adolf Beck to seven years’ penal servitude. 

This was a great shock to Gill, who applied that a 
point of law might be reserved for the consideration of 
the Court of Crown Cases Reserved. The learned Judge 
refused, however, and said, “I entertain no shadow of 
doubt on the subject, and it would be improper under 
the circumstances to reserve a case.” 

Fate had planned Beck’s ruin with Machiavellian 
subtlety and thoroughness. Sir Forrest Fulton who (as 
Mr. Forrest Fulton) had prosecuted Smith was Beck’s 
Judge. Gill, one of the most courageous and capable 
Members of the Bar, could prove Beck’s evidence but 
had to see him convicted. Gurrin, the Crown’s hand- 
writing expert, was prevented by a technicality from 
giving vital testimony in Beck’s favour. Since the offence 
was a misdemeanour, the prisoner could not be called 
on to say anything before sentence. And, bitterest 
irony of all, Avory, fairest of prosecuting Counsel, 
was the unwitting means of an innocent man’s 
conviction. 

It cannot be doubted that Horace Avory’s action was 
due to a desire to do justice to the accused. As he said 
Jater in his evidence before the Committee of Inquiry : 
“As soon as the questions were put with a view of 
showing that the handwriting was that of Smith, who 
had been convicted in 1877, I was in this position, that 
if I did not object to it, it would go before the jury that 
the handwriting was that of another man named Smith 


4It may be well to add here that the Criminal Appeal Act passed in 1907 
gave wider powers to correct such miscarriages of justice. 
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and not of the accused. I should then have been bound, 
in order to prevent the jury, as I thought, being misled, 
to prove that he was the same man who had been pre- 
viously convicted, and having regard to the fact that 
not only common law and common fairness, but the 
statute itself in express terms says that a jury shall not 
be told of a previous conviction until they have delivered 
their verdict, and it was solely to prevent that that I 
took the objection to the evidence at that stage. If the 
Judge had ruled that the evidence was admissible, and 
that the defence must take the risk of what would 
follow, I should have called the witnesses, who would 
have proved to the jury that he was the same man who 
had been convicted. My belief is that if the jury had 
before them the evidence of those two police constables, 
positively identifying him, they would have come to 
the conclusion wrongly, as it now appears, that he was 
the man previously convicted.” 

The only comment I would make on that statement is 
that it is idle to prognosticate what the jury would have 
done. Horace Avory had the ear of the Judge, but Gill’s 
experience as a defending Counsel in this class of case 
would probably have gained him the jury. Above all, 
the element of doubt would have been allowed to enter 
the proceedings, a factor which would have, of course, 
been construed in the prisoner’s favour. As it was, Time 
bore out Gill’s bitter reflection, “ this is a case of a 
grave miscarriage of justice.” 

While Beck was serving his sentence, the real culprit 
remained in London and opened up a jewellery business 
in Rosebery Avenue. After a time he went to America, 
where he practised as a doctor. 

The authorities were convinced that Beck was guilty 
of the crimes of 1877. How else explain the fact that on 
all the petitions addressed by Beck to the Home Office, 
the Prison Governor endorsed a statement that Beck 
had been previously convicted in the name of Smith ? 
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Why also was Beck given a number and letter which 
indicated that he had been previously convicted ? 

Meanwhile, Beck’s staunch supporters continued their 
efforts on his behalf. It was an uphill task. Mr. J. H. 
Dutton, the leader of the gallant band, pinned his hopes 
on the difference in the identification marks of the two 
men. He was time and again refused permission to see 
the record of Smith’s marks. In 1898, however, Dutton 
heard by chance that Smith was a circumcised Jew, and, 
as Beck was a Gentile, their non-identity was estab- 
lished. Victory seemed inevitable. The authorities, how- 
ever, were equal to the new development. They com- 
municated with the Common Serjeant, who declared 
that even though Smith and Beck were not the same men, 
the latter’s South American alibi was open to grave 
suspicion. As neither Sir Forrest Fulton nor the Home 
Office seemed to see the significance of the new dis- 
covery, nothing was done except to assign Beck a new 
number to show that he had not been previously con- 
victed. 

Beck continued to petition, but without success. He 
was released on licence in 1901 and after a while returned 
to Norway. On his return, he stayed at a small hotel 
just off Tottenham Court Road and spent all his time 
and money in trying to prove his innocence. In this work 
the real culprit took an unexpected hand. 

Between 1903-4, the old crimes were revived. There 
was little variation in style from the earlier frauds. The 
letters were now addressed from the Berkeley and Hyde 
Park Hotels, In connection with these frauds, the Law 
again nodded. In April 1904, Beck was identified by 
several women as the man who had stolen their money 
and jewellery. Horace Avory had no share in the prose- 
cution of this case. Beck was tried before Mr. Justice 
Grantham and convicted. The Judge, however, had mis- 
givings upon the case and postponed sentence until the 
next session. There was abundant reason for the learned 
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Judge’s doubts. While Beck was in custody, a plausible 
and well-dressed gentleman called on two unemployed 
actresses, borrowed their rings and gave them a list of 
clothing. Within a few minutes he was caught in the act 
of pawning the jewellery. 

An intelligent policeman, Inspector Kane, now began’ 
to work on the case. He proved that a letter written by 
“Thomas ” was in the same handwriting as the incrimi- 
nating documents of 1877 and 1894. In July Beck 
received free pardons on both convictions and £5,000 
compensation. “ Thomas,” as Smith was now called, 
was sentenced to five years’ penal servitude. It was 
revealed that he was an Austrian Jew who had practised 
as a doctor in both Australia and the United States. 

Owing to tremendous public indignation on the part 
of Press and public, a Committee was appointed in 
September 1904, to inquire and report upon the two 
convictions. That body, which consisted of Sir Richard 
Henn Collins, Master of the Rolls, Sir John Edge, K.C., 
late Chief Justice of the High Court of the N.W. Pro- 
vinces of India, and Sir Spencer Walpole, K.C.B., was 
not revolutionary enough to recommend a Court of 
Criminal Appeal. It did well, however, to point out 
that ‘ Judges, however able, are fallible, and evidence 
as to identity based on personal impressions, however 
bona fide, is perhaps of all classes of evidence the least 
to be relied upon, and therefore, unless supported by 
other facts, an unsafe basis for the verdict of a jury.” 

It only remains to add that Adolf Beck’s sad history 
ended on a note of tragic irony. The victims of Smith 
now victimised Beck. In a year or two the loose women 
of the West End had picked the £5,000 to pieces. Beck 
sank rapidly and, in 1909, friendless and destitute, he 
was admitted to the Middlesex Hospital. He died there 
of a chest affliction on December 7. 


Fa. 
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Shortly after the prosecution of Beck in 1896, Avory 
appeared for the Crown in an Old Bailey murder trial. 
The trial opened on May 19, 1896, before Mr. Justice 
Hawkins (afterwards Lord Brampton), who was a 
devotee of racing, and always drove to the Courts in a 
yellow brougham. His dog “ Jack” often sat with him 
in Court, and the speeches of Counsel were sometimes 
punctuated with the barks of the judicial pet. Gill, 
Avory’s adversary in the Beck case, appeared with him 
for the prosecution. 

The Crown Counsel told of a peculiarly brutal crime, 
which has come to be known as the Muswell Hill Case. 
The deceased, Henry Smith, was a retired engineer 
nearly eighty years old, who had lived a secluded life 
for many years at his house in Muswell Hill. He lived 
quite alone and kept no servant. He attended to his own 
wants and did his own cooking. The only person who 
saw him at all often was a gardener who would be 
admitted early each morning. As the old man had 
valuables on the premises, the gardener set spring guns 
before he left at night. 

On the morning of February 14, 1896, the gardener 
was surprised at not being admitted by the old man. 
After repeated knockings he used his duplicate key and 
was horrified to find his employer lying dead in the 
kitchen with marks of heavy blows on his head. The 
arms and legs were bound and the face was wrapped 
up in a piece of tablecloth and a towel. The murdered 
man’s mouth was stuffed with old rags. The terrified 
servant at once called up neighbours who quickly sum- 
moned the police. 

Their examination of the premises told a simple 
story. There were marks on the kitchen window and 
jemmy marks on the drawing-room windows. The 
deceased’s bedroom had been ransacked. The bed 
was torn to pieces evidently in the search for a hoard. 
A safe containing £100 had been rifled, but, in their 
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haste, the murderers had dropped a small basket 
containing a gold watch and chain, a gold pencil case, 
a silver pencil case, gold and pearl brooches, gold rings 
and other articles of jewellery. 

The crime had evidently been a clumsy burglary 
and a brutal murder. Although the dead man was 
nearly eighty years of age he had been very strong, and 
there were signs of a terrible struggle in the kitchen. 
The murderers, moreover, had left clues thickly strewn. 
The footprints of two men were clearly visible in the 
garden which led to Coldfall Wood. A bull’s-eye lantern 
was found in the kitchen and a tobacco-box in the 
garden. 

The two prisoners in the dock, Albert Milsom and 
Henry Fowler, were both labourers, but made a striking 
contrast in every other respect. Milsom had the trade- 
mark of the cunning little sneak thief in his tiny shifty 
eyes, whilst his comrade in arms was sturdy and power- 
fully-built and looked the traditional desperado. As 
they sat in the dock, separated by several warders, 
Fowler glowered defiantly whilst a deadly fear of the 
gallows was writ large on Milsom’s face. 

Although the crime was studded with clues the 
murderers had not been traced without difficulty. 
The work of the police in this case was in fact a subtle 
and painstaking piece of detection and a striking con- 
trast to the police methods in popular fiction. 

After a long and patient search they succeeded in 
tracing a £10 note which was missing from the murdered 
man’s safe. A publican in the East End described 
Henry Fowler as the man who had cashed the note. 
Meanwhile, the police were pursuing what may be 
termed the Lantern clue. On the Jantern so thoughtlessly 
left in the kitchen hung an invisible black cap, for it 
was this oversight that led to the conviction of the two 
men, 

The police could not find Fowler, who was lying low, 
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with good reason. They thereupon began to keep an 
eye on Milsom, an ex-convict who had associated with 
Fowler. One day a detective and his assistant, a small 
boy, began to wander about the Kentish Town district 
in which Milsom lived. They dressed like loafers and 
did not attract attention. The small boy cunningly 
insinuated himself into the society of Milsom’s brother- 
in-law, a lad of 15. The new boy one day suggested 
that he would like to get rid of some of his possessions 
and would be willing to exchange them. Milsom’s 
brother-in-law ran his eye over the articles and, pointing 
to the bull’s-eye lantern, suddenly cried, “ It’s mine!” 

Detectives appeared quickly, but the two murderers 
had heard of the discovery and at once disappeared. 
They were hotly pursued and were traced to a house 
in Bath on April 12. The police crept as quietly as 
possible up a rickety staircase and suddenly threw open 
a door. The room was feebly lit and the men cowered 
in the shadows. The police drew their revolvers and 
Milsom surrendered at once. Fowler, however, fought 
savagely and resisted the six policemen to the last. 
He had to be struck with an unloaded revolver before 
he could be handcuffed. The police found a loaded 
revolver on a couch in the room. 

The prosecution had an easy task. Avory’s examination 
of the Crown witnesses elicited overwhelming evidence. 
On February 14, the day on which the dead man was 
discovered, the two prisoners had gold in their possession 
and were resplendent in new clothes. When they were 
first arrested the accused men denied the charge and 
stated that they were going abroad. While under remand, 
Milsom realised that his brother-in-law’s evidence would 
send him to the gallows and hoped to turn Queen’s 
evidence. He accused Fowler of being entirely responsible 
for the murder and robbery. On hearing this, Fowler 
stated that Milsom had put his foot on the old man’s 
neck to make sure that he was dead. While awaiting 
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trial, Fowler began to brood upon Milsom’s accusations 
and attempted to strangle himself with his pocket 
handkerchief. He so nearly succeeded in doing so that 
during the police-court proceedings he fainted twice 
in the dock. 

The defending Counsel were in a hopeless position.’ 
Acting on Milsom’s confession, the police had dis- 
covered the bloodstained weapons, with which the 
murder was committed, in the dead man’s garden. 
Mr. Abinger, who appeared with Mr. (afterwards 
Judge) Woodfall for Fowler, has told of their difficulties. 
At one point Mr. Abinger said to Fowler : “ Will you 
tell me where you were on the night of the murder ?” 

“‘ Nowheres,” replied the prisoner. 

“Your reticence places us in a very awkward 
position,” pointed out Mr. Abinger. 

“Tt is werry kind of you two gentlemen,” replied 
Fowler, “ but I ain’t going to tell any b—— lies not for 
nobody ! ” 

As can be imagined, the relations between the two 
men were anything but cordial as they sat in the dock. 
Fowler was especially vindictive and his bloodshot eyes 
never left the cringing Milsom. No one, however, could 
have foreseen what was to take place in that dock. 

The jury had just retired to consider their verdict 
when an amazing scene occurred, Milsom smiled slightly 
and whispered something, apparently disparaging. 
Fowler smiled to himself with great self-satisfaction. 
Suddenly, however, he jumped to his feet and with a 
wild cry sprang savagely at Milsom, The warders made 
frantic efforts to separate the two men, but the proximity 
of the gallows had sharpened Fowler’s appetite for 
revenge. He struggled fiercely and made such violent 
efforts to reach Milsom’s throat that a number of con- 
stables climbed into the dock from the body of the Court. 
In spite of the overwhelming odds, Fowler continued to 
attempt to reach Milsom, who cowered in a corner of the 
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dock behind a warder. Fowler’s struggle with the police 
was so violent that the glass partitions on the side of the 
dock were smashed. The barristers in Court and the 
public jumped up to get a better view of the scene and 
many stood on their chairs, Fowler was finally over- 
powered and both prisoners were taken down to the 
cells, When the jury returned, the accused were again 
placed in the dock, surrounded and separated by several 
warders. Fowler’s clothes were in shreds and he now 
wore handcuffs. 

The jury found the prisoners “ Guilty,” and Milsom, 
with ashen face, declared his innocence. Fowler, with 
his old bravado, sneered and ironically followed suit. 
The Judge then assumed the black cap and sentenced 
the prisoners to death. 

The epilogue to this sordid and brutal drama showed 
that some good still remained in Fowler. Before leaving 
the dock, he made a statement in which he declared that 
two persons who were under remand for a burglary were 
both innocent. He was the sole perpetrator. 

On hearing the verdict, Charles Gill left the Court, 
but not Avory. He remained to prosecute that day in a 
trial which was also for murder, the circumstances of 
which were perhaps even more revolting than in the 
Muswell Hill Case. 

Amelia Dyer, a nurse, was indicted for the murder of 
a child, called Doris Marmon. The accused lived at 
Reading, where she kept a baby farm. It was proved that 
she had nothing to gain from the murder of the child 
except £10, which she received for each of the unfor- 
tunate children entrusted to her. The bodies of Doris 
Marmon and Henry Simmons, two children adopted by 
Mrs. Dyer, were found strangled in a carpet bag in the 
Thames. A brick was also found in the bag. 

The prosecution, in which Horace Avory assisted Mr. 
A. T. Lawrence, had only to prove the facts as the 
accused had confessed her guilt. The defence was 
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conducted by Mr. Kapadia, who pleaded that the 
prisoner was insane and had been the victim of homicidal 
mania. The defence alleged that between 1891-4 the 
prisoner had been in several lunatic asylums. 

The accused was fortunate in her defending Counsel. 
He produced the evidence of two well-known medical 
men in her favour and worked hard for a verdict of 
“ Guilty but insane.” The first doctor declared that the 
accused had once picked up a poker and rushed at him, 
threatening to break his skull. She also said that she 
heard voices telling her to destroy herself and that birds 
talked to her. Another doctor, who examined her in 
Holloway, said that the accused suffered from melan- 
cholia and delusional insanity. 

There was much poetic justice in this case. The 
murderess of innocent children was now brought face 
to face with her own daughter, Mrs. Palmer, who gave 
evidence against her mother. Her testimony carried great 
weight with the jury. She said that three months was the 
longest time her mother had been in an asylum. 

The doctors called by the prosecution firmly declared 
that she was not insane. Whatever doubts were in the 
minds of the jury were now speedily dispelled by Horace 
Avory. The stern tone of his reply for the Crown had in 
it much of the Judge passing sentence. ‘“‘ The prisoner,” 
he said in his toneless, but curiously insistent voice, 
“has committed these horrible and cold-blooded mur- 
ders for the most sordid of motives—that of obtaining 
£10 a head for the unfortunate children whom she 
received into her care. Her actions have been of the most 
wicked and diabolical nature. It was only when she was 
arrested and her guilt was thoroughly established that 
she turned round and feigned insanity, in order to escape 
the usual consequences of her acts. If such a defence is 
allowed to prevail no murderer will ever again be con- 
victed and lunatic asylums will have to be substituted 
for gaols.” Turning to the jury he said firmly: “It 
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would be trifling with the law and with common sense if 
you adopted the theories of insanity suggested on the 
prisoner’s behalf.” The Judge then summed up, explain- 
ing the law of insanity as laid down in the McNaghten 
case, the locus classicus on the subject. “The jury must 
decide whether the prisoner at the time she mur- 
dered the children knew what she was doing and 
that it was wrong.” The jury needed only five minutes 
to return a verdict of “ Guilty.” Avory then heard a 
sentence of death passed for the second time that day. 

Before the end of that strenuous year, 1896, Avory 
appeared in the great State trial of Dr. Jameson, prob- 
ably the most popular figure who ever sat in an English 
gaol. 

The incident which led up to this trial was the famous 
Jameson raid into the Transvaal. 

The sad tale may be briefly recalled. Dr. Jameson had 
been appointed Chief Magistrate of Mashonaland in 
September 1891, and Administrator of the British South 
African Company in Matabeleland in 1894. In the 
following year he became Resident Commissioner for 
the territories of Skanning and Montisoia. By virtue of 
these appointments, Dr. Jameson was virtually the ruler 
of the territory which afterwards became Southern 
Rhodesia. He was a very popular figure, brave, un- 
affected, and, like his friend, Cecil Rhodes, an Imperialist 
of genius. It was the possession of these very qualities, 
however, which finally brought him to a British gaol. 

The “Outlanders” of Johannesburg were discon- 
tented with their political status. The gold and diamond 
rush to South Africa had brought with it a population of 
miners and adventurers. These Outlanders paid taxes 
but had no political rights. As old President Kruger was 
adamant, they decided to redress their grievances by 
force. Kruger heard the distant thunder and grimly 
made his preparations, 

Meanwhile, the Outlanders invited Dr. Jameson to 
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assist their cause. It was a fight after his own heart. 
With growing indignation he had watched the course 
of events in Johannesburg, especially the widespread 
agitation for a new Reform Bill and Kruger’s stubborn 
refusal, due to his fears for his own political position. 
Jameson’s early career in South Africa had been a saga 
of guerilla warfare and hard-won battles. The fight 
against odds appealed to an essential part in his nature. 

He agreed to drill and equip a body of about 800 men 
along the frontiers of the Transvaal, ready to assist 
Johannesburg when required. Meanwhile the British 
Government provided an unexpected but welcome 
opportunity for an attack on the Transvaal. Towards the 
end of 1895 a deputation of native chiefs from Bech- 
uanaland came to England. Mr. Chamberlain listened 
to their grievances against the Chartered Company as 
to territorial rights and arranged a settlement. Montisoia 
was to transfer to the Chartered Company a strip of 
territory on the Transvaal border, including Pitsani 
Potlugo. Furthermore, the British Bechuanaland Border 
Police was to be disbanded. 

This well-trained military force was subsequently 
enrolled in the forces of the Chartered Company with 
Dr, Jameson in command. The charge was laid, Mean- 
while, things were moving rapidly in Johannesburg. 
The conspirators had plenty of funds and began to arm 
stealthily. Arms and ammunition were smuggled into 
Johannesburg as mining machinery and the town 
hummed with excitement and rumours. A rising in 
Johannesburg alone without outside help would have 
been precarious. The presence of a supporting force at 
Pitsani Potlugo, only 170 miles from Johannesburg, 
seemed to make success almost certain. The Arsenal at 
Pretoria was to be seized and the Outlanders were to 
rise and hold the town. 

On December 9, 1895, Jameson rode out to Johannes- 
burg at the head of only 500 men. Unhappily for him, the 
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ranks of his allies had split. Cecil Rhodes and his group 
wished the insurrection to be under the British flag, 
while some of the Outlanders wished to remain under 
the Transvaal Republic. Some of the leaders grew dis- 
trustful of the British policy, whilst many of the rank and 
file were not a little perturbed at the gigantic proportions 
which their democratic venture had assumed. Messen- 
gers were sent to Jameson urging him to stay out of 
Johannesburg. Meanwhile the British High Commis- 
sioner in Cape Town also became alarmed and sent a 
message ordering Jameson to return. 

The latter had, however, heard that units of armed 
burghers had been seen on the road which he proposed 
to take. Believing that his stores had been discovered he 
resolved to ride forward and strike quickly. He engaged 
a party of Boers at Krugersdorp on January 2 and was 
within seventeen miles of Johannesburg when he heard 
firing. For several hours Jameson waited to find out the 
meaning of that firing. It was a fatal delay. The Out- 
landers believed in Jameson but were not prepared to 
join him until he reached Johannesburg. They recoiled 
from open participation in the adventure until they could 
be sure of this essential outside assistance. Moreover the 
Pretoria plan had to be abandoned as the place was 
crowded with Boers. As matters stood, they were 
unaware of Jameson’s peril. 

Jameson moved forward. It was too late, however, 
and he and his men were surrounded at Doornkop by a 
force which made surrender obvious. He surrendered on 
the. guarantee that the lives of al! would be spared. 
Jameson and his officers were then sent to Pretoria and, 
after a time, were handed over to an embarrassed British 
Government for punishment. 

The trial opened in the Queen’s Bench on July 20, 
1896, and lasted five days. It was the second prosecution 
under the Foreign Enlistment Act. Lord Russell of 
Killowen, the Lord Chief Justice, presided, supported 
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by Baron Pollock and Mr. Justice Hawkins. Horace 
Avory, who assisted in the prosecution, found himself 
in distinguished legal company—Sir Richard Webster, 
the Attorney-General, Sir Robert Finlay, the Solicitor- 
General, Henry Sutton, Charles Mathews, and J. F.. 
Rawlinson. Sir Edward Clarke, Edward Carson, C. F. 
Gill, the Hon. Alfred Lyttleton were briefed for the 
defence of Jameson, whilst Sir Frank Lockwood led the 
defence for two of the other prisoners. 

The Jameson trial itself was not particularly inter- 
esting. The prosecution was carefully and fairly con- 
ducted by the Attorney-General and the Solicitor- 
General. Apart from the examination of one or two 
witnesses and the inevitable work of preparation, 
Horace Avory took no part in the prosecution. 

There was no dispute about the facts, and Clarke 
and Carson differed as to the line of defence to be 
adopted. Clarke relied upon questions of law on which 
the ruling of the Judges went against him, whilst Carson 
would have stressed the origins of the Raid, in particular 
the oppressive attitude of the Kruger Government 
towards the Outlanders. 

Little fault could be found with the Lord Chief 
Justice’s summing up, until its conclusion. The normal 
practice for a Judge at the close of a summing up is to 
recapitulate the evidence and to direct the jury as to the 
law. Instead of adopting this course, the Lord Chief 
Justice asked the jury to answer certain questions of fact. 
The jury reluctantly did so after an hour, and added 
a rider that they considered, “ that the state of affairs 
in Johannesburg presented great provocation.” The 
Lord Chief Justice then took the unusual and irregular 
course of directing them to find a verdict of “ Guilty.” 

Sir Edward Clarke stood up at once. “ My Lord, I 
wish to say...” he began. 

“I cannot at this moment allow any interposition,” 
said His Lordship sharply. 
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“Tam calling your Lordship’s attention . . . 
insisted Sir Edward. 

“At this moment, no,” replied the Lord Chief 
Justice irritably. “‘ I am addressing the jury and cannot 
allow it. I must ask you to sit down.” Turning to the 
jury, he said : “ Gentlemen, I direct you that in point 
of law these findings amount to a verdict of ‘ Guilty’ 
against the defendants, and it is your duty to say so.” 

The jury were now in a state of distress. They had 
agreed to answer the questions with obvious reluctance 
and were now being pressed to give a verdict of “‘ Guilty.” 
The foreman made one last stand. Addressing himself 
to the Lord Chief Justice, he said, “‘ We have answered 
your questions categorically as an alternative. We do 
not agree on a verdict of ‘ Guilty ’ or ‘ Not Guilty.’ ” 

Incredible as it may sound, Lord Russell rebuked the 
jury and insisted on a verdict of “ Guilty.” “If there 
is one juror objecting to it he ought to reconsider it, 
These questions answered, as they are, amount to a 
verdict of ‘Guilty,’ and to nothing else. They are 
capable of no other construction, and therefore I direct 
you (and I direct my observations particularly to the 
gentleman to whom you refer as differing from the 
rest) that you ought all to return, in accordance with 
the terms of these findings, a verdict of ‘ Guilty.’ ” 

The unhappy jury conferred in the box and, not 
unnaturally, now brought in a verdict of “ Guilty.” In 
reporting the summing up, The Times was moved to 
declare that it stated the case for the prosecution more 
forcibly than the Attorney-General had. 

Before passing sentence, Lord Russell addressed the 
accused in these terms: “I am most reluctant to say 
anything to aggravate your position, but I must say that 
the fact of your intelligence, and the posts of trust and 
confidence and authority in the service of our Queen 
which you held, aggravate the character of the offence 
you have committed.” Sentencing Dr. Jameson to 
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fifteen months’ imprisonment, and the others to lesser 
terms, he said: “ Let the defendants be taken into 
custody.” 

The trial calls for one or two comments. The Lord 
Chief Justice was undoubtedly at fault in his summing. 
up. It was notorious that, although he was one of the 
greatest lawyers in the land, he often became irritable 
when difficulties arose. Sir Edward Clarke would prob- 
ably have been wiser to insist more firmly on his protest. 
He has said that the Attorney-General, Sir Richard 
Webster, agreed that Lord Russell’s action was inju- 
dicious, and thought that Clarke had missed a great 
opportunity. This was undoubtedly the case, and one 
can well imagine the scene in Court had Marshall 
Hall, Carson, or F. E. Smith been in Sir Edward 
Clarke’s place. It is significant that Lord Russell did not 
follow his own precedent in any other case. 

Dr. Jameson was kindly treated at Holloway, but his 
health nevertheless gave way. He served onlya fewmonths 
in prison and returned to Rhodesia. Rhodes gave him a 
warm welcome, and they were the best of friends until 
the former’s death in 1902. Jameson was named one of 
the executors in the great Imperialist’s will. He lived to 
become Prime Minister of Cape Colony in 1904, a joint- 
founder with Botha of the South African Union, a 
K.C.M.G. in 1909, and a baronet two years later. It is 
fair to add that had Lord Russell lived to see Jameson’s 
achievement in South Africa he would probably have 
been the first to acknowledge the quality of his patriotism, 


CHAPTER Iv 
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Lire as Junior Treasury Counsel was as strenuous 
as it was varied. The donkey work behind the scenes 
before a prosecution saw the light ; the careful steering 
of a case through the police court before it reached the 
trial stage ; the patient sifting of fact and marshalling of 
argument—all this meant hard work, unsensational but 
essential. Avory’s work as junior often meant a night and 
day preparation and was in many respects more nerve- 
racking than the actual handling of the case. The junior 
says little in Court, but does much. He has assisted in 
consultation and worked out the details of the leader’s 
strategy. He fixes the pins in the legal generalissimo’s 
map and must be on the gui vive throughout the case, 
ready with a date, a name or some fact without which 
the leader’s speech or cross-examination may hang fire 
and lose its carefully-built-up effect. He must be 
ready to take up the case at any moment should his 
leader be indisposed or occupied in another Court. 

Infinitely more wearing than the strain of preparation 
was the variety of the work which fell to the Junior 
Treasury Counsel. The prosecution of an accountant 
for fraudulent practice ; an indictment for corrupt 
perjury in a divorce suit ; the prosecution of an acquisi- 
tive moneylender and an indictment for conspiracy to 
defraud all took place within a few short months. His 
frequent appearance in police-court cases, which might 
be called his clinical experience, were, moreover, 
punctuated by work for the London County Council in 
many cases under the London Building Act. 
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Although Horace Avory’s work was largely confined 
to the rdle of prosecuting counsel in the criminal courts, 
its variety demanded tremendous adaptability and 
concentration and, above all, a great reserve of strength.. 
The hard work and strain did not cease in the robing- 
room after the Court had adjourned. Avory often 
returned to his Chambers, laden with documents and 
papers. Vacations at the Criminal Bar are necessarily 
shorter than those enjoyed by members of other branches 
of the profession. The work poured in and left little time 
for leisure. 

Horace Avory was, fortunately, saved from the effects 
of strain and overwork by his natural toughness and 
especially by his temperament. His strength lay in his 
great calmness. Unperturbed and grimly analytical, his 
well-ordered mind staved off confusion and unnecessary 
anxiety. Moreover, he had never lost sight of his love of 
sport. The Junior Treasury Counsel had not only a 
reputation as a sound lawyer, but as a good shot and a 
straight rider to hounds. A contemporary who saw him 
at a point-to-point described him as “ hacking about in 
a rat-catcher suit of tweeds and a bowler hat, looking 
more like a hard-bitten horse-dealer than a learned 
Counsel.” 

His immobility in Court was in those days a contrast 
to his dexterous activity in the ballroom, while at his wife’s 
garden parties he would successfully shake off the gloom 
of the Old Bailey and gaily trounce would-be tennis 
champions on the courts. The calm, unemotional 
temperament was from the first peculiarly adapted to the 
excitable atmosphere of the Criminal Courts. He was 
perhaps fortunate in his réle of prosecutor. A great 
defender at the Criminal Bar is fighting all the time. 
When not attacking, he is watching his opponent and 
worrying about counter-attacks. His task is only over 
when the Court rises, whereas the prosecuting counsel is, 
as it were, a servant of the Court whose main duty it is 
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to present his case clearly and simply. Nevertheless, 
some estimate of Avory’s capacity can be formed when 
it is realised that in his last few years at the Bar he 
figured in some of the most sensational trials in the 
history of criminal justice. 

He was soon joined as Junior Treasury Counsel by 
A. H. Bodkin, who afterwards became Director of Public 
Prosecutions. Bodkin, like Avory, was quiet and digni- 
fied, but fearless and redoubtable in cross-examination. 
He was a painstaking and solid advocate, good-natured 
and fond of a jest. In one case at Bow Street he asked a 
young and nervous lift-boy on which floor was the 
secretary’s room. 

“On the Mazorin floor,” replied the lad, bravely 
attempting “ mezzanine.” 

At this, Bodkin remarked gently, “ It is but a cardinal 
error.” 


At the beginning of 1898, Horace Avory had the 
unpleasant task of prosecuting a murderer who was 
evidently insane. The case was one which aroused con- 
siderable public interest as the victim of the crime was 
William Terriss, one of the most popular actors on the 
English stage. 

There were only two persons involved in the grim 
tragedy, Richard Archer Prince, an unsuccessful and 
vain actor, and William Terriss, the popular idol. That 
statement summarises the whole melancholy affair. It 
was the tragedy of professional jealousy finally resulting 
in insanity. 

The trial opened at the Old Bailey on January 13, 
1898, before Mr. Justice Channell. Avory appeared with 
Charles Gill for the Crown while Mr. Sands conducted 
the defence. Mr. Frank Safford watched the case for the 
Actors’ Benevolent Fund which was frequently alluded 
to in the course of the evidence. It is interesting to note 
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that H. Kemp Avory, Horace’s brother, was clerk of 
arraigns in this case. 

The note of insanity was struck early in the proceed- 
ings. When asked if he pleaded “ Guilty” or “Not 
Guilty,” the prisoner shouted, “‘ Guilty, with great pro- 
vocation.” He then addressed the Judge. “I have a 
favour to ask you, my Lord,” he said with great dignity. 
“T believe it is the law of England to allow me the 
services of a Queen’s Counsel to defend me.” 

Mr. Sands at once stood up and said that he was 
instructed to defend on the instructions of the prisoner’s 
friends. 

To this the prisoner replied hotly, “ I have no friends. 
My mother cannot afford a penny to defend me. If 
Counsel are assisting to defend me they must be paid by 
the people who drove me to commit this crime.” 

The Judge, not unkindly, pointed out that the 
prisoner was not entitled by law to have a Queen’s 
Counsel. 

The prisoner reflected for an instant and then agreed 
to be defended by the learned Counsel already appear- 
ing in Court. 

When Horace Avory’s brother again asked the 
prisoner to plead, he repeated firmly, “ Guilty, with the 
greatest provocation.” 

The Judge patiently reminded him that this plea 
merely amounted to a plea for mercy. The prisoner then 
had a heated discussion with his Counsel and finally 
agreed to plead “ Not Guilty.” 

Prince and Terriss had first met at the Adelphi 
Theatre where the latter was playing a leading part with 
great success. The prisoner had a small part and great 
personal vanity. He left the theatre each night with the 
applause for Terriss still ringing in his ears. Those cheers 
had finally unhinged his brain. He conceived a violent 
hatred for Terriss and nourished the idea that the success- 


ful actor was preventing him from getting employment 
Fa : 
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and was blackmailing him. This was an absolute illusion. 
Terriss believed in the freemasonry which is so character- 
istic of the theatrical profession. When Prince left the 
Adelphi, Terriss had given him money and helped to 
find him employment. 

The prisoner had finally left London and joined tour- 
ing companies. In October 1897, he had been engaged 
to play in Newcastle at 25s. a week. He told the manager 
who engaged him that he had only left the Adelphi 
through one man with whom he would get even. The 
Manager at the time took no notice of the words. At 
rehearsals, Prince was ridiculously melodramatic and 
over-acted his tiny part. This held up rehearsals. When 
the manager criticised him, Prince murmured, “‘ My 
brain is gone,” and demanded that the theatre be 
closed. As he proved incapable of playing his part, the 
manager dismissed him. The prisoner then said he had 
two enemies. 

“What do you mean?” the manager asked. “Who 
is the other?” 

“ One at the Adelphi, Terriss, the dirty dog,” replied 
Prince. 

“You must be mad,” said the manager. 

“Yes, but the world will ring with my madness,” 
replied the actor. 

‘The manager’s wife was then called. In reply to Avory 
she said that one afternoon at tea with some members 
of the cast she had opened a tin of sardines. The prisoner 
had leapt towards her, crying, “ Put the knife away, I 
don’t like the look of it |” 

Towards the end of October he came to London 
and lived in a dingy backroom in Buckingham Palace 
Road, for which he paid three shillings a week. One day 
he bought a butcher’s knife for ninepence. He spent his 
time between the Adelphi stage door and his shabby 
lodgings. He had once accosted Terriss, who had good- 
naturedly given him a letter of recommendation to the 
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Actors’ Benevolent Fund, stating that the bearer was a 
hard-working actor. He received several small sums, but 
was soon in great distress. In his lodgings he wrote 
whining letters to the Fund which refused to give him 
further relief. 

The whole tragedy of that backroom was summarised. 
by the papers which the police had found there—a 
packet of pawn-tickets, a pile of manuscript plays and 
letters which were racked with madness. There was one 
epistle addressed to Mr. Fred Terry, which read as 
follows : “ Sir,—Please return play Countess Otto at once. 
If you are hard up for the money will send it. Terriss, the 
Pope, Scotland Yard. I will answer in a week.” 

On the fateful evening he had met his sister in the 
Strand and asked her for assistance. “I would rather 
see you dead in the gutter than help you,” she had 
replied. While Terriss was breathing his last, the prisoner 
said casually to a police-constable, “If she had given 
me ten shillings, this would never have happened,” 
adding that she was in league with Terriss in black- 
mailing him, 

After leaving his sister, Prince hung round the stage 
door of the Adelphi where Terriss was playing in Secret 
Service. The great actor arrived in a cab with a friend, 
Mr. Graves. They were both in good spirits. Terriss 
walked quickly to his private door and was stooping to 
insert the key into the lock when Prince rushed from 
his hiding-place and stabbed him twice with a large 
butcher’s knife. Terriss collapsed at once and never spoke 
again except to say, “ I am stabbed ; arrest that man.” 
He died within an hour. 

Prince made no effort to escape and seemed pleasantly 
stupefied. Mr. Graves at once called a constable. Prince 
chatted amiably on the way to Bow Street, and when 
Mr. Graves asked him why he had committed the crime, 
he replied, “Terriss would not employ me. I was deter- 
mined to be revenged.” He also muttered something 


84 MR. JUSTICE AVORY 


about having been kept out of employment for ten 
years. 

The prosecution did not press the case. The facts 
were not in dispute, and Prince was a pitiable sight as 
he sat in the dock, very tall, shabby and apparently 
unconcerned. 

The defence related a tragic story. The prisoner’s 
mother spoke brokenly of her son’s youth. When he was 
a child she had negligently left him alone in a field on 
a hot day. He had had an attack ofsunstroke and 
developed into a bad-tempered morose child. When he 
was in a bad temper, he would say that he was Jesus 
Christ, sing songs and hymns and complain that his tea 
was poisoned. He developed into a stage-struck youth 
and became very vain. When he was not working in the 
theatre he worked in the shipbuilding yards where the 
workmen teased him with being “ soft.” He had two 
obsessions, firstly, that his food was doctored, secondly, 
that he ought to be playing leading parts. 

Several doctors then gave evidence of insanity. They 
agreed that the accused had delusions of persecution. 
While in Holloway Prison, he said that he tasted poison 
in his food on four different occasions. 

The Judge summed up briefly, and in half an hour the 
jury returned a verdict of “ Guilty, but insane.” Prince 
was then ordered to be detained as a criminal lunatic. 
When he heard these words the demented actor jumped 
up excitedly and exclaimed, “Shall I not be allowed 
to make a statement of thanks to the Court ? I should 
like to thank all the gentlemen who have assisted in the 
case. All that I can say is that I have had a very fair 
trial and that——” 

“ You are entitled to thank your Counsel,” interposed 
the Judge gently. 

“ All I can say is that I thank you,” said the prisoner. 
He smiled mildly and walked from the dock. Those in 
Court were amazed at the gentleness of his demeanour. 
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There was perhaps little cause for surprise. Somehow, 
through that clouded brain, Richard Prince realised 
that at last he had played a big part. 

A year later, Horace Avory again appeared for the 
prosecution before the same judge, Mr. Justice Channell. 
On this occasion he had the unpleasant duty of prose- 
cuting a fellow-member of the legal profession. 

Edward Beall, solicitor and company promoter, had 
registered the London and Scottish Banking and Dis- 
count Corporation in 1892 and aspired to join the ranks 
of the mushroom millionaires, Although he had Balfour’s 
taste for luxury he did not, however, possess the latter’s 
infinite capacity for raking gains. He rode every morning 
to Lombard Street in his handsome coach and four until 
his bogus discount bank went into liquidation in 1895. 
It was not until four years’ Jater, however, that he 
appeared at the Old Bailey, together with three of his 
associates, Singleton, Wain and Lambert. 

The trial opened on October 31, 1899, and lasted 
fifteen days. The Solicitor-General, Sir Robert Finlay, 
led for the Crown, assisted by Mr. Sutton, Horace Avory 
and Archibald Bodkin. Rufus Isaacs (later Lord Chief 
Justice) and Richard Muir defended Beall ; C. F. Gill's 
brother, Arthur, appeared for Wain, whilst the re- 
doubtable Marshall Hall defended Lambert. 

All the defendants pleaded “ Not Guilty” and were 
given bail, except Singleton, who could not find sureties. 

The case was opened by the Solicitor-General. The 
men were charged with conspiracy to defraud, obtaining 
money by false pretences, and with publishing a false 
prospectus in reference to the Bank. Beall was the brains 
of the whole undertaking. He had been a practising 
solicitor for twenty years and became bankrupt just 
before the company was launched. He had not yet 
obtained his discharge. His operations had the virtue 
of simplicity, if not of honesty. He took control of a tame 
paper called the Financial Gazette which printed articles 
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boosting the Company. Beall was appointed financial 
manager of the corporation at £400 a year. Singleton 
was a bankrupt company promoter who had failed to 
attend his public examination. He acted as secretary 
to the company in the name of “ A. F. Baker ” and also 
carried on business as J. B. Morrison & Co. and J. 
Lloyd Morgan & Co. Under these names he issued 
circulars representing that the discount bank was a 
good concern and offered good investments. 

In 1892, ‘A. F. Baker” registered the prospectus of 
the company stating that the capital of the company was 
to be one million pounds with a first issue of £250,000 
in shares. Later that year the company was regis- 
tered in Scotland, the Memorandum of Association 
stating that the capital was to be £102,000 divided into 
410 ordinary shares and 2,000 founders’ shares at £1 
each. The next day “A. F. Baker” was allotted the 
whole of the 2,000 founders’ shares “ in consideration 
of his services.” The company almost at once resolved 
to increase the capital to a million. Singleton thought- 
fully had begun to sell his founders’ shares before the 
company was registered. 

The active business of the Company began in earnest. 
It was decided to issue 100,000 of the ordinary shares 
at £10 each. 124,000 copies of a prospectus were issued, 
together with an article called ‘‘ Banks and Banking,” 
which was dictated by Beall to the Financial Gazette. 
The solicitor, who was well known in the City, also 
supplied a list of names. This prospectus proudly 
announced that Lord Elibank and Lord Waterpark 
had consented to act as trustees. These two gentle- 
men, however, had no intention of acting as guinea- 
pig directors and were not long in resigning from the 
Board. Lambert and Wain appeared in the list of 
governors and maintained their interest until the 
liquidation. 

The public response was not magnificent, but it was 
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sufficient to whet the appetites of Beall and his associates. 
£20,000 was subscribed of which only half was at first 
called up. Subsequently, the company decided to call up 
the remaining £5 on the subscription. Fifty thousand 
prospectuses were now issued inviting subscriptions 
for £50,000 4% per cent Debenture Stock. The only 
response was from an old invalid lady who sent £189 
6s. 2d. for £200 of this stock. 

Unabashed by this setback the company declared an 
interim dividend of £7 per cent for the half year ending 
September 30, 1893, although there was in fact a loss of 
£1,671 over that period ahd a total loss of £14,000. 
The company then proceeded to provide money for the 
payment of the dividend and sent out a prospectus 
stating that a 7 per cent interim dividend had been 
declared and inviting subscriptions for ordinary shares 
at 10s. premium. It was Jabez Balfour’s merry game of 
manufacturing dividends out of faked profits. Beall had, 
however, less chance of success than Balfour because 
the latter’s chain of bogus companies made detection 
difficult in any one case. 

In 1895 the discount bank went into liquidation, 
the assets being £336, which did not even cover the 
expenses of liquidation. As the company had had a 
deficiency of £1,671 on working expenses alone in 
1893 there was absolutely no justification for declaring 
any dividend that year. The directors were, however, 
well endowed with optimism and had included the shares 
in a refuse-destruction company in the assets of the 
corporation. 

The prosecution had a strong case and had only 
waited until 1899 because the company had been 
registered in Scotland to which the strict rules of the 
Companies Act, 1890, did not apply with respect to 
investigation after liquidation. The Solicitor-General 
and Horace Avory examined a succession of unhappy 
subscribers. The case for the Crown closed when the 
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Clerk to the Assistant Official Receiver said that the 
Company’s books contained no record of any founders’ 
shares or of the holders or numbers of the shares. 

Rufus Isaacs, who defended Beall, had a hopeless 
task. He had had first-class City experience and was 
known as an advocate who could make even figures 
interesting. He did his very best for his client and put 
him into the witness-box. This was then an audacious 
and novel gesture, as the Statute enabling prisoners 
to give evidence on their own behalf had only been 
enacted a year before. Rufus Isaacs’ skilful examination 
could not, however, prevail against the facts. The 
Solicitor-General’s cross-examination was searching 
and decisive. He calmly read out the agreement which 
allotted Singleton the founders’ shares “‘ in consideration 
of moneys expended and services rendered.” 

“What moneys had been expended and what services 
rendered ?” asked Sir Robert quietly. 

“ There may have been a visit to Scotland and some 
printing,” replied Beall lamely. Under cross-examination 
he further admitted that the “ Banks and Banking” 
pamphlet was “ an affair of scissors and paste.” 

Horace Avory was now to get a vivid glimpse of 
Marshall Hall at his best. Lambert was more fool than 
knave and had credulously accepted Beall’s comforting 
bulletins. Marshall Hall’s advocacy, nevertheless, ex- 
tricated him from a critical position. Lambert, like all 
the other defendants, except Singleton, was placed in 
the witness-box. He was admirably served by his Counsel 
who elicited a categorical denial of the charges. He said 
he knew nothing of Singleton’s aliases and had known 
him as “ Baker.”” He swore that he was not present 
when an allotment of shares was resolved on and knew 
nothing about promotion expenses or of founders’ 
shares. He had even lent the bank £50 which had not 
been repaid. There was a titter in Court and Marshall 
Hall knew that his client was saved. “‘ Everything I did 
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was bona fide,” cried Lambert earnestly in answer to the 
careful questions. 

Marshall Hall, with his usual thoroughness and eye 
for effect, now called a surveyor to support the defence 
that the refuse-destructor was a valuable process and 
worth the investments of the bank. 

The surveyor duly praised the invention. : 

“Why was the process not more largely adopted 
by the vestries ? ” asked the Solicitor-General. 

“* The vestries are very difficult to move,” answered 
the surveyor. At this the Court smiled broadly. 

The Solicitor-General (gravely) : “‘ What particular 
quality is it which prevents them from using this 
(process) ?” 

‘“ They are very conservative,” repeated the surveyor. 

The Solicitor-General (with great irony): “Is it 
not the old-fashioned prejudice in favour of doing things 
as cheaply as possible ? ” 

The witness denied this and declared that the City 
of Mexico was going to instal the process. 

“ Are they more enlightened than we are?” said Sir 
Robert. 

“T don’t think so at present, but they will be!” 

At this Marshall Hall leaned across the table : “‘ You 
found the vestries more sceptical than a Liberal-Unionist 
Solicitor-General ? ” he said blandly. 

This question was greeted with a roar of delighted 
laughter from the jury, for the Conservative and Liberal- 
Unionist coalition was then in its infancy. 

The question had been beautifully timed and was 
calculated to destroy the whole effect of Sir Robert’s 
cross-examination. It was in itself an essay in the delicate 
art of re-examination. 

Horace Avory was soon to have first-hand experience 
of Marshall Hall’s calibre as a defender. 

Wain then gave evidence in his defence. While the 
Solicitor-General was cross-examining him he suddenly 
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collapsed. The Court adjourned for an hour, but when 
the hearing was resumed the Solicitor-General decided 
not to continue his cross-examination. 

Rufus Isaacs’ defence was ingenious but not, on this 
occasion, convincing. In justifying the declaration of the 
dividend, he said, “ If the dividend was declared merely 
for the purpose of getting more money from the public, 
why was not a larger dividend declared?” He then 
made a point without which the defence of a bogus 
company promoter is never complete: ‘‘ Beall may 
have erred from being too sanguine or from lack of 
caution or of judgment,” but he had not acted with a 
criminal intention. 

The Judge summed up very ably and directed the 
jury upon the law of conspiracy and false pretences, 
reminding them not to draw “too much inference 
against Singleton in respect of his not going into the 
witness-box.”” 

Marshall Hall’s defence had succeeded and Lambert 
was found “ Not Guilty.” 

Rufus Isaacs reminded the Court that Beall would be 
punished by being struck off the Rolls as a solicitor. 
The Judge sentenced him to four years’ penal servitude. 

Singleton was sentenced to eighteen months’ im- 
prisonment in the second division and Wain to twelve 
months. It is probable that the leniency in Singleton’s 
case was in part due to his having been in prison since 
June 20, as he had not been able to find bail, and a 
prisoner under remand in those days underwent solitary 
confinement. 

Before the Court adjourned one of the jurymen in- 
formed the Judge that his employer had declined to pay 
him wages while he was serving on the jury. The Judge 
declared that it was most improper as jury service was a 
public duty. He then directed that the juryman should 
receive compensation from the Treasury. 

This lengthy case is of some significance in Avory’s 
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career for two reasons. Firstly, his careful work as 
Junior provided the psychological groundwork for his 
future encounters with men like Whittaker Wright, 
Bottomley and Hatry. Secondly, someidea of his capacity 
for work can be formed from the fact that during the 
proceedings on the first day he had to leave the Court 
to prosecute in two brutal cases of manslaughter in 
the adjoining Court before Mr. Justice Phillimore. 
It needed a card-index mind indeed to move so 
confidently from the world of the balance sheet to that 
of the cudgel ! 

In that year, 1899, Avory succeeded C. F. Gill as 
Senior Counsel to the Treasury. He found himself looked 
upon as one of the three giants at the Treasury. “ Avory 
for law, Muir for facts, and Gill for brass” had already 
become a catchword with solicitors. Gill’s diction was 
painfully slow, but his technique as a prosecutor was 
impeccable. In Court he wore an air of gloomy solemnity 
which is illustrated by the story of a burglar whom Gill 
was asked to defend by the Judge. The prisoner leaned 
over the dock and said to a bystander, “ Who’s the 
dreary bloke ? ” He soon discovered, for Gill’s solemnity 
impressed the jury and secured an acquittal. 

At this time, Charles Mathews, Richard Muir and 
Horace Avory undoubtedly formed the most formidable 
trio at the Criminal Bar. The three men presented a 
striking contrast in advocacy. Mathews, who was 
slightly built and effeminate-looking, had inherited 
dramatic talent. One could almost smell the grease paint 
under his wig and gown. With his wig worn far back on 
his head and his robes falling with studied carelessness 
over his elbows, he had the appearance of a great actor 
playing the juicy réle of counsel. There was nothing of 
the amateur, however, in his advocacy. His deadly 
insistence and brilliant eloquence often carried the day. 
He was equally at home with pathos and poison and 
snatched many a lost case from the jury. 
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Muir, on the other hand, was a little ponderous and 
heavy-handed in cross-examination. He was scrupulously 
fair, however, and his brusque and domineering manner 
concealed a kindly nature. 

Horace Avory was, however, the embodiment and 
beau-ideal of a Senior Treasury Counsel. He had 
force of character, a capacity for hard work, consider- 
able experience of the cause célébre atmosphere and, 
above all, a keen sense of the distinction between fact 
and fiction. His quiet and imperturbable method of 
cross-examining was calculated to penetrate the thickest- 
skinned rogue. In one case a well-dressed adventurer was 
slowly stripped by Avory’s ruthless questioning. At last, 
exhausted by the implacable prosecutor, he began to 
weep and whimpered, “ you'll accuse me of a murder 
next.” 

Without a flicker of a smile Horace Avory took up a 
document which lay before him, scanned it carefully and 
said coolly, ‘* Which murder do you refer to? I have 
before me the details of four, which it is said you com- 
mitted.” 

He had none of the mannerisms which distract a jury’s 
attention. He opened his cases with a calm yet forceful 
narrative and never wasted time on anything but close- 
cropped reason. Moreover, he had learned one of the 
greatest arts of advocacy, the art of standing still. This 
was an invaluable asset because a concentrating advocate 
almost invariably means an attentive jury. 

Not long after the Beall trial, Horace Avory was again 
for the prosecution in the trial of a solicitor. On January 
15, 1901, Benjamin Lake, an elderly solicitor, was 
indicted at the Old Bailey for converting to his own use 
various large sums entrusted to his care by his clients. It 
was by no means a case in which a catchpenny petti- 
fogger had cheated credulous old ladies. The accused 
had been a veritable pillar of respectability in legal 
circles, having been President of the Incorporated Law 
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ciplinary Committee of the Law Society ! He had be- 
come bankrupt in 1900, his accounts having shown a 
deficiency of £173,772, of which £170,000 had been 
entrusted to him as trustee. 

The Solicitor-General, Edward Carson, Q.C., ap- 
peared with Avory and Bodkin for the Crown, whilst the 
accused was ably defended by Mr. Shee, Q.C., Mr. H. 
CG, Richards, Q.C., and by Arthur Gill. 

The prosecution had little difficulty in proving what 
Carson called “a heartless misappropriation.” In this 
case Horace Avory had an illuminating close-up of the 
great advocate. Although the case was, like the Beall 
trial, largely concerned with figures, Carson’s searching 
cross-examination and bitter irony were a valuable 
lesson to the new Senior Treasury Counsel. 

At one point Carson was cross-examining a witness as 
to the Lightning Express Railway Syndicate, an abortive 
concern in which Lake had been interested. The witness 
declared that a Bill promoting the Company had been 
thrown out by the House because the Committee were 
of the opinion that the brake power proposed was not 
sufficient. At this Carson observed gravely, “‘ There was 
no want of brake power in the Lightning Express 
Syndicate. They broke everybody.” There was loud 
laughter at this sally, in which the witness joined. 

When the accused was put in the witness-box Carson’s 
cross-examination reached great heights. At last the 
accused, worn out by the gruelling interrogation, burst 
out ; “ You are not acting as it is usual for Law Officers 
of the Crown to act.” 

“You are not presiding over the Discipline Committee 
now,” murmured. Carson ironically. 

The trial ended on January 22, when the cherub-faced 
Mr. Justice Wills sentenced Lake to twelve years’ penal 
servitude. 

Horace Avory had played no small part in the work 
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of the prosecution. Although the brunt of presenting the 
case and cross-examination had fallen upon the Solicitor- 
General, Avory had had the important work of examin- 
ing the Crown witnesses. It was a task which was adapted 
to his faculty for analysis and his powerful memory for 
figures. 

The skilful examination of the Crown witnesses is an 
integral part of the case for the prosecution. The pre- 
sentment of a case may be likened to the dexterous 
weaving of a rope. The opening and the examination 
and re-examination of the witnesses are carefully twisted 
together to form the strand, to which the speech to the 
jury is finally added like a gaily-coloured tassel. 

In the Lake case, Avory’s examination of the witnesses 
necessitated reading entries of books, letters and other 
documents, and correlating facts and figures. Few men 
on the Bench or at the Bar have equalled Avory in his 
skill in distilling a coherent and condensed narrative 
from a welter of detail. 

The Lake trial was the last important case in which 
Horace Avory appeared as a Junior. The case had not 
attracted great public attention. All eyes were on 
Osborne where Queen Victoria lay on her death-bed. 
In the later stages of the Lake case the Old Bailey 
lobbies hummed with disquieting bulletins. The Kaiser 
had arrived at Osborne accompanied by the Prince of 
Wales, the Duke of York and the Duke and Duchess of 
Connaught. Hundreds of people thronged the pavements 
outside the Mansion House and anxiously scanned the 
bulletins. A few hours after Mr. Justice Wills had 
adjourned the Court, the news came through that the 
great Queen was dead. Black-bordered flags fluttered 
from every window in London and the blinds were 
drawn by a sorrowing nation. The High Court did not 
sit on January 23, and each magistrate in the police 
courts paid tribute to the dead monarch. 

Horace Avory had applied for “ silk ” in the last year 
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of the Queen’s reign and had been announced Queen’s 
Counsel shortly before her death. He was therefore one 
of the first to be appointed a K.C. by the new King. 
Among those who took silk at the same time were two 
members of the Bar who were later to grace the Bench 
as Lord Justice Scrutton and Mr. Justice Horridge. 

The decision to take silk was one which required 
careful consideration. A good Junior often fails in the 
front row. The assured income of the Junior is sacrificed 
to the prospect of success as a leader and, as some men 
have discovered, the plodding but indispensable work of 
Junior is far different from the actual handling of a case 
in Court. 

Horace Avory, however, had little cause for concern 
over his decision to exchange his stuff gown for a silk one. 
As a Junior at the Bar for a quarter of a century he had 
developed an extensive and lucrative practice and had 
played a leader’s réle on many occasions. Nor was this 
practice exclusively criminal. His civil practice was good 
and had already led him before such august tribunals 
as the Privy Council and the Ecclesiastical Court. He 
therefore donned his silk gown and bob wig with 
justifiable self-confidence. 


CHAPTER V 


SILK 


Horace Avory’s first important case as a K.C. 
was, appropriately enough, a murder trial. On this 
occasion, however, he had the unusual réle of defending 
Counsel. 

The trial opened at the Old Bailey on May 7, 1901, 
and is one of the shortest murder trials on record. Sidney 
Smith, a young surgeon, was indicted for the wilful 
murder of Mrs. Bromley Smith and also for using an 
instrument with intent to procure her miscarriage. The 
case was heard before Mr. Justice Bruce, who had been 
the Judge in the Balfour case. He had a melancholy 
appearance and a tendency to mumble, both of which 
qualities combined to rob the prisoner of the Judge’s 
commiserative words. Horace Avory’s old associates, 
Charles Mathews and Archibald Bodkin, appeared for 
the Crown, whilst Chartres Biron (afterwards Sir 
Chartres Biron, the chief Metropolitan magistrate) 
appeared with the new K.C. for the defence. 

The facts of the case were not in dispute. The deceased 
had been treated by the accused, and when blood- 
poisoning set in, the relatives became alarmed and called 
in two well-known obstetricians. One of the latter, 
having noted the seriousness of the woman’s condition, 
called in a magistrate so that she might make a state- 
ment. It was in consequence of that statement that Smith 
was arrested and charged. 

The case now turned upon the argument of a point of 
law. The law on the subject is well-defined. A dying 
declaration is only admissible in evidence if made in the 
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settled, hopeless expectation of immediate or almost 
immediate death. In the present case the woman had 
said, “ I am aware that I am seriously ill.” 

Avory argued powerfully that this statement showed 
that she was not in expectation of immediate impending 
death. This point was literally of vital importance, since 
Charles Mathews admitted that, beyond this statement, 
there was no evidence to prove that the defendant had 
performed an illegal operation. 

Avory’s argument proved successful. The Judge 
directed the jury to find a verdict of “ Not Guilty,” 
which they accordingly did. Before the Court adjourned 
that day, Avory had not only restored to his client his 
liberty, but, as far as was possible, his reputation. He 
carefully reminded the Judge that there was also a direct 
conflict of testimony as to the cause of the woman’s 
death. The defendant, he urged, had denied doing any- 
thing to procure the miscarriage and should be acquitted. 
The jury were then directed by Mr. Justice Bruce to 
find the accused “ Not Guilty,” and in a few minutes 
he left the Court a free man. 

Avory was at his best in a case which demanded the 
argument of a point of law, or a display of logic. He was 
soon to learn that the ability to charm an emotional 
jury was not his. 

In July 1g01, he appeared for the defence in a libel 
action which was destined to have serious consequences 
for one of the most popular leaders of the Bar, Marshall 
Hall, K.C, 

The facts of the case did not at this stage have the 
earmarks of a cause célébre. The plaintiff was Miss Hettie 
Chattell, a well-known actress, who was then appearing 
at the Hippodrome. On February 25, 1901, the Daily 
Mail had printed under the heading of “ Green Room 
Gossip” a paragraph which read as follows: “ Miss 
Rosie Boote, whose name is frequently before the public 


just now, is the daughter of Miss Hettie Chattell, the 
Gs 
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principal boy in the Hippodrome Pantomime. She was 
discovered by Mr. George Edwardes while playing in 
Bradford, and was engaged by him to go to America 
with In Town. She afterwards joined The Messenger Boy, 
in which she has made a considerable success with her 
singing of Mr. Lionel Monckton’s song ‘ Maisie.’ ” 
Now, this statement was inspired by gossip as ridicu- 
lous as it was untrue. Miss Chattell was only twenty- 
eight years of age, and unmarried, and her indignation 
can well be imagined. The statement had been reprinted 
in the Yorkshire Post, and Miss Chattell at once issued 
writs. The Daily Mail issued a paragraph apologising for 
their obvious mistake and adding : “‘ There are many 
well-known married actresses who perform under their 
maiden names, but the many friends and admirers of 
Miss Chattell are aware that she is an unmarried lady, 
and we accordingly offer our sincere apologies.” The 
Yorkshire Post had thoughtfully inserted a note in their 
apology to the effect that the actress was “ quite young.” 
A comparison of the two apologies showed that the 
Daily Mail had concentrated on the ethical aspects of the 
matter, overlooking the fact that the lady was equally 
perturbed as to the imputation on her age. Her legal 
advisers impressed upon her that the paragraph and the 
apology read together still failed to obviate the unpleas- 
ant suggestion that she was older than was in fact the 
case. Mollified by the action of the Yorkshire Post, the 
offended lady now concentrated her attention on the 
Daily Mail. The solicitor for that journal then asked for 
three weeks in which to deliver a defence. A defendant 
has, of course, a statutory right to prove facts to show 
the bad character of the plaintiff in mitigation of dam- 
ages. In point of fact, the Daily Mail delivered no de- 
fence, but their solicitor’s action was to result in one of 
the liveliest scenes ever enacted in a Court of law. 
The plaintiff claimed £1,000 on her statement of claim 
and the case was heard by a London Sheriff’s Court. 
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Marshall Hall, K.C., appeared with Mr. Montague 
{afterwards Mr. Justice) Lush for the plaintiff, whilst the 
Daily Mail was represented by Horace Avory, K.C., and 
Arthur Gill. It was a very hot day, and the case opened 
in an atmosphere of organdie and scandal. 

Marshall Hall was at this time at the height of his 
success and had yet to learn the dangers of making’ 
powerful enemies. A born fighter, he saw in this case an 
opportunity to win a great victory for this little actress 
over the powerful Harmsworth. In spite of the late 
Edward Marjoribanks’ eloquent defence, Marshall Hall 
certainly over-reached himself on this occasion and 
indulged in advocacy which can only be called swash- 
buckling. 

He opened the case by declaring that the paragraph 
suggested that the plaintiff was a woman of immoral 
character. He suggested that this publicity would tend 
to prejudice the lady in obtaining future engagements. 
This was perhaps a doubtful proposition, but one which 
the jury evidently accepted. Marshall Hall now urged 
that the statement suggested that the lady was older 
than she was, which would prejudice her in her profes- 
sion. Now, this was common ground. The statement in 
respect of the lady’s age undoubtedly constituted a 
serious trade libel. Unhappily, however, Marshall Hall’s 
zeal for his client and the consciousness of his power over 
the jury outran his sense of proportion, He argued that 
Harmsworth’s apology had been half-hearted and that, 
in asking for time in order to file a defence, the Daily 
Mail had added insult to injury. Their sole purpose in 
asking for time, he urged, was that they might ransack 
all England to find something to say against Miss 
Chattell. 

This statement was completely indefensible and sub- 
sequently earned the disapproval of both the Bench and 
the Press. There was not a tittle of evidence to support 
the suggestion that the Daily Mail was scouring the 
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country for scandal concerning the plaintiff. If Marshall 
Hall believed it, he was certainly not justified in making 
a suggestion which could have had no other effect than 
to inflame the jury against the defendants. 

Once in his stride, Marshall Hall could not easily 
control his great talent for passionate denunciation. The 
Daily Mail had made allegations against a reputation 
which was unsullied and blameless. “‘ These dastardly 
attacks by the Press on the character of individuals are 
scandalous and pander to the taste for gossip. Had the 
slightest trouble been taken to investigate the report it 
would have been discovered that it was not only in- 
accurate, but utterly impossible to be true.” The jury 
hung on the tones of that rich voice. “ My client may 
have to work for her living,” he cried, “ but her reputa- 
tion is entitled to the same consideration as that of any 
lady in the land, including Mrs. Alfred Harmsworth.” 
He could well afford to leave the case to the jury. His 
superb rhetoric had left in their minds a picture of a 
gigantic heavy-handed Press against one actress, and 
@ popular one at that. 

Avory’s cool reasoning could not extinguish his 
opponent’s pyrotechnics. His careful questions had made 
the plaintiff admit that she was only aggrieved because 
of the imputation as to her age. Horace Avory’s speech 
to the jury was a calm statement of the facts and would 
probably have carried the day against anyone except 
Marshall Hall and, perhaps, Charles Mathews. “ I con- 
tend,” he said, “ that the apology inserted by the Daily 
Mail removed any aspersion which may have been cast 
on the plaintiff’s character. She has not lost her engage- 
ment, and, being so well known, has really sustained 
no material damage.” 

The jury, however, were anxious to emphasise their 
little brief authority. They conferred in private for half 
an hour and gave a verdict for £2,500, although only 
£1,000 had been claimed. The foreman then said very 
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deliberately, ““ We wish it was a criminal offence taking 
a person’s character away without giving the name of 
the informant.” His fellow-jurors nodded sapiently, and 
Marshall Hall left the Court well satisfied. 

It was a short-lived triumph. Notice of motion was 
given for a new trial on the ground of excessive dam- . 
ages. The plaintiff had signed judgment for £2,500 and 
the Court of Appeal granted a stay of execution upon 
the money being brought into Court. 

Harmsworth had meanwhile decided to bring his 
heaviest guns to bear upon Marshall Hall. He therefore 
briefed for the appeal Sir Edward Clarke, Charles Gill, 
and Walter Frampton, in addition to the two original 
counsel for the defence, Horace Avory and Arthur Gill. 

The appeal was heard on December 12, by the Master 
of the Rolls, Sir Richard Henn Collins, and Lords 
Justices Stirling and Mathew. Marshall Hall could not 
have fallen into worse hands. Lord Justice Mathew was 
notoriously antagonistic and disliked him both as man 
and lawyer. Himself a strong judge with a brilliant 
capacity for repressing the impertinent, he had heard 
many complaints of Marshall Hall’s unfair methods of 
advocacy. As an Irishman and a Home Ruler he was 
also out of sympathy with the violently Unionist advo- 
cate. The Master of the Rolls was a great lawyer who 
suffered, however, from an intellectual refinement which 
often confused jurors. Emotionally and intellectually, he 
would not be in sympathy with Marshall Hall’s full- 
blooded advocacy. 

Now, the Court of Appeal could easily have granted 
a new trial on the ground that, as the statement of claim 
had not been amended, judgment could not be signed 
for a larger sum than that claimed. Marshall Hall, how- 
ever, soon learned that it was his conduct which was in 
issue and not the technical point. 

Sir Edward Clarke had a great reputation for satire 
and clever cross-examination, but none for humour. He 
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rose to open the case with portentous gravity, and at 
once declared that the excessive damages were due to 
leading Counsel’s inflammatory address—“ Mr. Marshall 
Hall made what I would say was not a legitimate use of 
an incident that occurred in the course of the action.” 

Horace Avory, who followed, explained that the 
defendants had asked for time to consider whether to 
pay money into Court and have the action tried in the 
High Court or to put in no defence and have the damages 
assessed by the Sheriff’s jury. 

Marshall Hall was now conscious of the fact that the 
question of damages was no longer important. His 
advocacy was on trial. Many an advocate would at this 
stage have cut his losses and offered a tactful apology. 
The great defender, however, had an unrivalled capacity 
for making judicial enemies and, now that he was 
defending himself, became even more uncompromising. 
He attempted to justify his action and declared that the 
Court ought not to look too closely at what operated on 
the jury’s minds when they awarded the damages. 

At this point the Master of the Rolls quietly asked, 
“Can we not look at the addresses of Counsel to the 
jury?” 

Marshall Hall agreed and continued to maintain that 
the defendant’s solicitor meant to ransack all England 
to find something which would prevent the plaintiff 
from going into the witness-box. 

“Tt is a most shocking imputation to make, and it is 
without foundation of any sort,” interposed Lord Justice 
Mathew sharply. 

“I submit that there was foundation,” replied 
Marshall Hall stoutly. 

“None,” snapped the Lord Justice. 

“The jury thought so,” said the advocate drily. 

“It is one thing or the other. Either you make the 
imputation or you don’t.” 

“T put it as a suggestion.” 
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“ And what is the meaning of that?” asked the 
Judge. 

It was Counsel’s last chance of retrenchment. Stung 
by the Lord Justice’s manner he obstinately clung to a 
Jost cause. “The defendants could have called the 
solicitors to say there was no truth whatever in the 
suggestion,” 

“ What next ? ” cried the Judge. “ It was a disgraceful 
imputation that was made upon them,” 

“T resent the word disgraceful,” rejoined Marshall 
Hall angrily. 

“You make a disgraceful imputation against the 
solicitors, and you suggest that they should have been 
put in the box,” was the caustic reply. 

Although the Court was so obviously against him, 
Marshall Hall was determined to have the dangerous 
last word. “I must accept your Lordship’s comment 
when you say that my conduct was disgraceful, but I sub- 
mit that it was perfectly legitimate advocacy to say, ‘Here 
are the facts. I suggest that the influence is so and so.’ ” 

Marshall Hall’s junior, Montague Lush, was caught 
up in the suction of his leader’s defiance. He re-aroused 
Lord Justice Mathew’s ire by defending Marshall Hall’s 
conduct : “I do defend what Mr. Marshall Hall said. 
I say it was perfectly legitimate,” he declared bravely. 

* It was a treacherous thing to imply at the time that 
the solicitors might go about making inquiries so as to 
disparage the woman,” said the Judge. As the Junior 
persisted, the Lord Justice at last shouted, ‘‘ The sooner 
you stop the better.” 

The Master of the Rolls in his judgment declared that 
Marshall Hall’s speech had seriously inflated the dam- 
ages and that he was travelling beyond his due province 
as Counsel in making it. 

Lord Justice Stirling concurred, and Lord Justice 
Mathew declared, “I say nothing against the valiant 
manner in which the Junior supports his leader. The 


104 MR, JUSTICE AVORY 


Junior must stand by his leader, or he must follow him, 
and therefore the Junior comes under the censure which 
I have ventured to express.” 

The damages were reduced to £1,000, neither side 
being allowed costs. 

The case involved much more than £1,000. The Press 
was almost unanimously in agreement with the Court 
of Appeal in the matter of Marshall Hall’s conduct. 
The Times published a leading article on “The New 
Advocacy,” in which Marshall Hall’s attempted self- 
justification was described as “a naive confession of a 
curious conception of Counsel’s licence. . . . The case 
discloses a theory as to the privilege of Counsel which 
might make Courts of Justice the medium for doing as 
much evil as that which they correct.” 

The Daily Chronicle quoted from Iolanthe : 


Professional Licence, if carried too far, 
Your chance of success will decidedly mar. 


The Birmingham Daily Gazette declared that the Court 
of Appeal’s censure “ should teach Counsel to be fair, 
and to confine themselves to facts even when the Press 
is concerned.” 

The Daily Chronicle's prophecy was soon fulfilled, for 
Marshall Hall’s practice at first suffered greatly. His 
brilliant talents did not long go begging, however, and 
he soon regained the regard of the profession. His per- 
sonal and professional qualities were the very antithesis 
of Avory’s, but the latter had, to the very end, a great 
respect for the fearless advocate. Twenty-five years after 
the Chattell case was decided, Horace Avory presided 
over a gathering in the Lord Chief Justice’s Court and 
paid eloquent tribute to his old opponent. “ Of the 
gallant fights which he made as an advocate at the Bar, 
none has been more gallant than the fight which he has 
made against the malady which recently overtook him 
and which, unfortunately, has ended fatally. No one 
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who has known him as a personal friend, as an opponent 
at the Bar, as an advocate practising before one, as I 
have, can have failed to recognise his many sterling 
qualities, his striking individuality and, above all, his 
great qualities as an advocate.” 

In the hot summer of 1901, Avory appeared in a 
Court the atmosphere of which was far removed from’ 
that of the Chattell case. The trial which was conducted 
with medieval pageantry and splendour was the last 
act in a sordid matrimonial drama. 

Earl Russell, the grandson of Lord John Russell, was 
a man of great personal charm and capacity. His wife, 
however, made life together impossible and had spread 
the vilest accusations of crime and dishonour against 
her husband. These had culminated in the conviction 
of the Countess’s mother for criminal libel. Never had 
coroneted dirty linen been so thoroughly washed in a 
Court of Law. 

In the course of time, the young Earl, still debonair 
and attractive in spite of his domestic anxieties, fell in 
love with a young lady called Mollie Somerville. Since 
he had no grounds for divorce under the rigid English 
divorce law, he resolved to seek a remedy in the more 
generous courts of the United States. The couple there- 
upon went to Nevada where they resided for eight 
months and qualified, as they thought, for a domicile. 
The Earl, acting on faulty advice, secured a decree of 
divorce against the Countess on the ground of desertion 
and married Mollie Somerville the following day. This 
divorce, however, had no validity in English law, which 
requires that the change of domicile must follow a 
definite intention to reside permanently in another 
country. The Earl had therefore committed bigamy. 
Countess Russell petitioned for divorce on the grounds 
of bigamous adultery and secured a decree nisi in 
March 1901. 

Several months after his return to England, Lord 
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Russell was indicted for bigamy and, as this was a 
felony, he was tried by his peers in the Royal Gallery of 
the Palace of Westminster. The last trial of its kind had 
been that of Lord Cardigan in 1841. 

The trial opened on July 18, rgo1, in the presence of 
the cream of England’s legal and social aristocracy. The 
Lord Chancellor, Lord Halsbury, presided in his 
capacity of Lord High Steward. He sat in his earl’s 
robes and full-bottomed wig in the centre of the hall 
under a great crimson canopy. Behind his red leather 
chair was a throne which recalled the fact that he was 
taking the place of the King in Parliament. In front of 
the Lord High Steward was the woolsack before which 
the Judges sat in their full-bottomed wigs and scarlet 
and ermine robes. The Judges included the President 
of the Probate Division, who wore a robe of black and 
gold, three Judges of the Chancery Division and seven 
King’s Bench Judges. 

Sir Richard Finlay, K.C., the Attorney-General, and 
Edward Carson, K.C., the Solicitor-General, wore Court 
dress and full-bottomed wigs. The prosecution included 
Richard Muir and Archibald Bodkin, but this formid- 
able armoury was not drawn upon that day. Opposite 
the Crown Counsel sat Mr. Robson, K.C., Horace Avory, 
K.C., and Charles Mathews, the defending Counsel. 

There were fully two hundred peers present, including 
the Prime Minister and the Duke of Wellington. They 
entered two by two and sat in five rows of scarlet chairs 
on either side of Lord Halsbury. All the peers wore their 
scarlet robes lined with taffeta and scored with rows of 
ermine and gold lace, varying from four bars for the 
Dukes to two for the Barons. The Lords Spiritual were 
present, looking cool and dignified in their lawn sleeves. 

Those ticket-holders who had been fortunate enough 
to secure places represented the leaders of London 
Society. The beautifully-dressed ladies fanned them- 
selves lightly and greeted each other effusively. The 
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brilliant gathering was reminiscent of Ascot and Hur- 
lingham. 

The Gallery was a worthy stage for this vivid assem- 
blage. It was a noble hall, with its stained-glass windows 
and panelled ceiling. Gilded statues of England’s past 
Kings and Queens looked down from the lofty walls. 

When the Gentleman Usher of the Black Rod entered, 
the brilliant small talk ceased and a hush fell upon all. 
Black Rod was in brilliant military uniform and carried 
a long white wand. He held it before the throne and the 
Lord High Steward bowed to it. 

“ Oyez !”” cried the Usher. 

“ God save the King,” chorused the peers. 

All this time the accused had been kept waiting out- 
side. When he entered, a gentle twitter of sympathy 
came from the ladies. The accused was in striking con- 
trast to his surroundings. He wore a grey frock-coat and 
a red tie, and took his stand on a small dais just behind 
his Counsel with an air of unconcern. He bowed three 
times, and according to strict ritual should have knelt 
upon one knee. Instead of doing so he looked up after 
each bow to see how long it ought to last. In this posture 
he looked not unlike a schoolboy awaiting the next 
stage of a birching. 

After the writs had been read there was more genu- 
flection, and Mr. Robson now made a lengthy plea 
denying the jurisdiction of the Court to try the case as 
the offence was committed outside the King’s dominions. 

He was followed by Horace Avory who urged tersely 
that the statute under which the offence was charged 
did not extend to Scotland, much less to Nevada. He 
referred succinctly to various statutes, but Lord Halsbury 
brushed these objections aside and said that their Lord- 
ships had listened to an argument of inordinate length 
but “ the case was too plain for argument.” 

The fine feathers of the ladies were now beginning to 
droop. Although the hall measured 140 by 40 feet the 
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heat was so oppressive that the Assistant Clerk of the 
House of Commons had to leave the building through 
faintness. While the trial was proceeding, London swel- 
tered in the terrific warmth. People were collapsing in 
hundreds and the omnibus companies had sent out 
veterinary surgeons to examine exhausted horses. The 
street corners buzzed with stories of attempted suicides. 
The great heat had, however, proved a boon to certain 
anonymous members of the community. After Lord 
Russell had quitted his Gray’s Inn chambers for West- 
minster his servant had left open a skylight for coolness. 
Burglars had used this open skylight as a means of entry 
and had quickly made off with a goodly haul of jewellery. 

Meanwhile, Earl Russell was defending himself with 
great dignity and manliness. The Clerk of the King’s 
Bench said, “ How say you, my Lord, are you guilty of 
the felony with which you are charged, or not guilty ?” 

“Under the advice of Counsel, I plead guilty,” he 
replied steadily. With his hand on his hip and in a 
resonant voice, he told the Court of the unhappy exist- 
ence which he had led with the Countess, The news- 
papers of the day declared that his were the only audible 
words spoken that day in the Palace, the acoustics of 
which were far from reliable. 

“ Your Lordships are not to suppose that it was in any 
spirit of bravado or in any spirit of defiance that I 
endeavoured to set myself above the laws of my own 
country,” he said. “‘ I did not know, and I venture to 
say that ninety-nine laymen out of one hundred would 
not know, that under any circumstances a second mar- 
riage would be punishable as bigamy in this country.” 

In accordance with custom, the Archbishop of York 
and the rest of the Lords Spiritual requested leave to 
absent themselves when judgment was given. They 
withdrew. The peers then retired to confer, and returned 
in a quarter of an hour. 

The usher shouted “ to all manner of persons to keep 
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silence, under pain of imprisonment.” The Lord High 
Steward then placed a huge black three-cornered hat 
on top of his wig and sentenced the accused to three 
months’ imprisonment in Holloway as a first-class 
misdemeanant. 

After the sentence was pronounced Earl Russell shook . 
hands with his friends and beckoned his second “ wife ” 
to accompany him. He then withdrew in charge of a 
yeoman. The Gentleman Usher of the Black Rod ad- 
vanced to the Lord High Steward’s chair and, kneeling, 
handed him the wand. Lord Halsbury uncovered, stood 
up and, taking the wand, snapped it across his knee. He 
then said : “Is it your Lordships’ pleasure to adjourn 
to the Chamber of Parliament ?” 

** Aye, aye,” chanted the Lords, and the Russell case 
‘was over. 

It was estimated to have cost the country £5,000, as 
the Royal Courts had closed for the day and the wit- 
nesses’ costs had to be paid. The cost of fitting up the 
Royal Gallery alone amounted to between three and 
four hundred pounds. 

Imprisonment in the first division at Holloway was 
by no means severe. Each cell was equipped with a good 
bed, washstand, chair, mirror and crockery. Although 
the noble peer had to rise at 5 a.m. for exercise he was 
comforted perhaps by the daily ration of a pint of malt 
liquor or a half pint of wine. 

His friends petitioned for his pardon without success, 
and he was not released until October 17. On the 
28th of that month Countess Russell’s decree was made 
absolute and two days later the long-suffering Earl 
married Mollie Somerville at the Holborn Registry 
Office. His impetuous nature had brought him to an 
English gaol but, like many others, he lived to receive 
a free pardon from the King and to occupy a dis- 
tinguished office in the service of the Crown. 

The year 1902 was to be a brilliant one for Horace 
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Avory, for in that year he consolidated his position as a 
silk and took his first step towards the Bench. In Nov- 
ember of that annus mirabilis he was appointed Recorder 
of Kingston-on-Thames. 

Horace Avory had learned something of human 
credulity from the cases of Jabez Balfour and Edward 
Beall, but in 1902 he appeared in an Old Bailey case, 
which, in many respects, is the most amazing case of 
forgery in the annals of crime. The case was popularly 
known as the Liverpool Bank Case. 

The principal figure was a weak little clerk called 
Goudie, employed by the Bank of Liverpool. He was a 
young Scot who had come down to Liverpool deter- 
mined to live a steady and industrious existence. He 
earned £3 a week and lived frugally, paying £1 per 
week for board and lodging. Unhappily for him and his 
employers, he was an ingenuous young man who sought 
relaxation from the counting-house in gambling. 

The Turf, however, failed to prove a source of profit. 
When he won, the young clerk increased the scale of 
his operations, and when he lost he was eager to recoup. 
One lucky week he made as much as £800 but he was 
obviously the type to make a bookmaker’s holiday. In 
1898, he found himself in difficulties. He owed a book- 
maker £100 and was being pressed. Exposure meant the 
loss of his job. He wavered, and finally forged a cheque 
for £100 in the name of Mr. Hudson of Hudson’s Soap 
fame. : 

The fraud was not discovered. Goudie was in charge 
of ledgers containing clients’ accounts H—K. This list 
included a large account in the name of Mr. Hudson, 
the soap millionaire. Goudie had devised an ingenious 
system of swindling his employers. He opened an ac- 
count of his own with the Bank and thus provided him- 
self with blank cheques. He then forged Mr. Hudson’s 
signature to these cheques. When the cheques came up 
for payment, a clerk in the clearing office entered them 
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in a journal and handed both cheque and journal to 
Goudie for checking in the ledger. Goudie destroyed the 
cheque and did not enter it in either Mr. Hudson’s 
account or in the ledger. He simply ticked the jenna 
as if the ledger had been posted. 

The scheme was simplicity itself, but Goudie was 
exposed to the recurrent risk of auditing. As part of his 
duty was to assist the auditors he evolved a clever 
system of false entries. A day before the audit Goudie 
would make an entry of a false debit to the account of a 
client. This entry appeared for the time during which 
the audit would be taking place. Afterwards he would 
rectify the entry by making an entry of a false credit. 
Thus, attention was not drawn to the account. 

The scheme was ingenious, but by no means fool- 
proof, A sudden checking of the items would have meant 
detection. Goudie therefore resolved to make good the 
deficiency with a coup on the Turf. He began to frequent 
racecourses. He was returning from the October meeting 
at Newmarket in 1900 when he met two unscrupulous 
racing men in the train. The two men, Kelly and Stiles, 
invited him to play cards and soon discovered that the 
young man might be moulded nearer to their hearts’ 
desire. They improvised a fairy-tale to which the bank 
clerk lent a ready ear. Stiles, who was a “ runner” by 
profession, was introduced as a wealthy professional 
punter, whilst Kelly, a hard-up tout, announced himself 
as a high-class commission agent. Flattered by their 
interest, Goudie became anxious to impress his import- 
ance. He paid up without demur when a few days later 
Kelly announced that he had been betting for him and 
had lost £230. Stiles appeared to have lost also and 
Goudie suspected nothing. 

The yarn was spun for a year during which time Mr. 
Hudson’s account had dwindled by some £60,000 which 
had been divided by Kelly and Stiles. The two men had 
long since discovered the wretched clerk’s secret and he 
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exposure, 

Whispers and winks, however, accompanied the thud 
of hooves. Kelly and Stiles had become wealthy so 
quickly that another gang of touts resolved to tap the 
same source. The new gang was even more dangerous 
than the Kelly-Stiles combination and comprised Burge, 
an ex-pugilist and bookmaker (and incidentally a 
brother-in-law of the famous Marie Lloyd), Marks, an 
indigent bookmaker, and Mances, acard-sharper and tout. 

The forger was soon being blackmailed by this gang. 
A telegram from Goudie to Kelly was intercepted and 
Mances accosted the clerk in a Liverpool post office. 
“You are a clerk in the Bank of Liverpool,” he said 
with terrible calmness, “‘ and in a position where you 
can command money.” 

The terrified Goudie now agreed to place bets with 
Marks. Some idea of Goudie’s credulity can be obtained 
from the fact that he believed that Marks would accept 
wagers of £5,000 up to an hour of the start of a race. 
Anyone with the slightest knowledge of the Turf knows 
that such a wager just before a race with a small field 
would send the odds soaring and soon make the “ fancy ” 
an odds-on favourite. 

In one week Goudie lost £25,000, and after a few 
weeks Burge took £38,500, Marks £15,000 and Mances 
436,750. The bets were never made, but on one occasion 
Goudie spotted a winner at 5-2 and should have won 
£25,000. His jubilation was soon extinguished by a 
telegram from Marks to say that as he had been ill he 
had not made the bet. 

The new gang were much more grasping than Stiles 
and Kelly. The latter had made £60,000 in one year, 
but the Burge trio succeeded in making £90,000 within 
three weeks. The wretched catspaw himself never suc- 
ceeded in keeping more than a few pounds for himself 
in spite of his gigantic forgeries. 
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On November 21, Goudie was asked to explain 
certain differences between the journal and the ledger. 
He coolly sent for a porter to look for a missing cheque 
and quickly left the bank. He was found a few days later 
skulking in a cheap lodging-house. Burge, Kelly and 
Stiles were arrested, but Mances and Marks made good 
their escape. Marks had boarded a cross-Channel boat 
at Newhaven, but he was not found on board the boat, 
although his bag was. The police presumed that he had 
committed suicide by jumping overboard. Mances suc- 
ceeded in evading arrest, but only carried away some 
£2,000 in notes. Altogether, about £100,000 was ulti- 
mately recovered by the Bank. 

The trial took place at the Old Bailey before Mr. 
Justice Bigham (afterwards Lord Mersey). A distin- 
guished array of Counsel figured in the case. Charles 
Gill led Charles Mathews and Mr. Graham Campbell 
for the Bank. Rufus Isaacs defended Kelly, Marshall 
Hall appeared for Stiles, whilst Horace Avory and F. E, 
Smith led respectively for Burge and Goudie. 

The evidence against Goudie was so overwhelming 
that he wisely pleaded “ Guilty.” Charles Gill now 
decided to put him in the witness-box. He told his 
melancholy story with great frankness. 

None knew better than Horace Avory that the case for 
Burge was a hopeless one. His cross-examination of 
Goudie, however, was masterly in its penetration. At 
the outset, he forced Goudie to admit that he had never 
seen Burge and only knew of him as a boxer. The long 
and patient cross-examination could not, however, shake 
a prisoner who had turned King’s Evidence and now 
had little to lose. Before Goudie left the box he had told 
Gill that prior to meeting Kelly and Stiles he had backed 
horses for small amounts. 

The sub-manager of the Credit Lyonnais gave 
evidence of Burge having drawn a cheque for £10,000 
in favour of Mrs. Burge. 

Ha 
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“Was there anything suspicious about a cheque 
purporting to be signed by Mr. Hudson being paid in?” 
asked Horace Avory. 

“No,” replied the witness. 

* Did you know at the time they were paid in that the 
Mr. Hudson whose signature they purported to bear was 
Mr. Hudson the soap manufacturer ? ” 

“No,” replied the witness. “I understood that the 
cheques had reference to betting transactions.” 

Avory fought every inch of the case. At his request 
the prosecution put in a copy of Burge’s account at the 
London & County Bank, Covent Garden, from 1895. 
He then pointed out that between May and September 
sums amounting to £2,732 were paid in, and that on 
September 12, 1896, a sum of £1,700. His object in doing 
so was clearly to rehabilitate Burge. When Charles Gill 
concluded the case for the prosecution, Avory then 
demanded that the prosecution should put in the witness- 
box two other witnesses who had given evidence at the 
police court. Gill agreed to do so in the case of Marks’ 
clerk. 

“ Were you there when Burge and Mances came to the 
office last year?” asked Avory. 

“Yes,” 

“Did Burge only open telegrams and hand them to 
you if they related to betting to be entered in a book?” 

“ Yes,” admitted the witness, adding that Burge had 
nothing to do with deciding whether business should be 
done or not. 

This was useful testimony and it had been a daring 
move on Avory’s part to risk having the witness pro- 
duced. Nevertheless the case against Burge was black 
indeed. 

Horace Avory now put the ex-pugilist into the witness- 
box and promptly restored his self-confidence by asking 
him about his career. He had made £30,000 from his 
boxing in eight years and he had had nothing to do with 
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Marks’ betting business before October 1g01. He had 
gone to Liverpool with Mances, but never saw Goudie. 
Under his Counsel’s calm, but direct, questioning, he 
denied leaving his hotel or having seen Goudie. “I had 
no idea that Mances had seen Goudie or anyone at all,” 
he declared, 

“How did you come to open an account with the- 
cheque for £4,500 signed by Marks?” asked Horace 
Avory quietly. 

“Marks gave me the cheque,” replied Burge, “ and 
got the money out of the bank. I left £1,000 to my own 
credit, and gave Marks some of the money.” 

Horace Avory realised that Burge’s only chance lay 
in pleading ignorance. Each question was shafted with 
a reference to “ Scott,” the punter who had proved such 
an acquisition to Marks and his associates. Burge con- 
tinued to maintain that he did not associate Scott 
with a clerk in the Liverpool Bank, but thought him a 
wealthy punter. 

He did not fare so well under Gill’s racking cross- 
examination. Prosecuting Counsel pressed him merci- 
lessly on his financial position, his relationship with 
Mances and the telegrams to Scott which Marks had 
dictated. At last, completely unnerved by the pitiless 
questioning, the former pugilist burst into tears. 

Horace Avory’s speech to the jury was unlike anything 
which he had ever before achieved in this difficult field. 
It was a speech of extraordinary force and eloquence 
and one which could not easily be associated with the 
coldly scientific Treasury Counsel. The Criminal Evi- 
dence Act was then only four years old and Avory 
stressed the fact that too much weight might be attached 
to a prisoner’s appearance under cross-examination. 

“Tt is becoming a practice to treat a case of suspicion 
as one of proof against a man unless he makes a good 
appearance in the witness-box, unless he answers glibly 
all the questions put by those versed in the art of 
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cross-examination. That tells against a man more than 
any fact for the prosecution.” 

It was a great attempt to make the jury forget the 
spectacle of the weeping boxer. In urging the jury to 
disregard the evidence of Goudie he displayed a great 
power of invective. 

“ Ifa lively imagination and a fluent tongue can make 
a case in a criminal Court no man is safe. Of course,” 
he added grimly, “everyone anticipated that this 
wretched criminal would, finding no escape for himself, 
try to ingratiate himself with the prosecution or try to 
minimise his own offence by giving evidence against 
someone which might suggest that he had been induced 
by other people to continue the course of crime which he 
had entered upon. But no one anticipated that the prose- 
cution would humour him by allowing him to go into 
the witness-box.”” 

He looked steadfastly at the jury. “In my opinion,” 
he said, “it is a most abominable pollution of the 
fountain of justice to put such a man in the witness-box 
at all or to ask the jury to believe him. Is it possible to see 
a man more unworthy to be believed than Goudie—a 
man who, according to his own admission, for three years 
had been forging and uttering cheques drawn upon his 
employers’ bank ? It is an insult to you to ask you to 
accept a word that a man like Goudie says on oath or 
in any other way.” 

He insisted that the whole question in the case was 
whether Burge knew that Scott (Goudie) was a clerk in 
the Bank of Liverpool. He concluded his powerful speech 
with the contention that Burge’s conduct was consistent 
with his innocence and that there was not a particle of 
evidence that Burge ever saw Goudie. 

After a Covent Garden salesman had spoken of Burge’s 
good character, the Judge summed up pithily, and the 
jury needed only five minutes to find Burge “ Guilty.” 

This verdict had made their course clear to the other 
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defending Counsel. Kelly and Stiles admitted their guilt 
and Rufus Isaacs addressed the Court on the part of 
Kelly. Marshall Hall followed, and pointed out that 
Stiles and Kelly had at one time thought they were doing 
a perfectly legitimate business with Goudie. 

At this Mr. Justice Bigham reminded him that this 
was irrelevant. The following day Marshall Hall sought’ 
to emphasise his appeal on behalf of Stiles. As he rose, 
the Judge said tartly, “ How many more speeches am I 
to hear ? I heard you on Thursday.” 

“T don’t think your Lordship did hear me,” replied 
Marshall Hall hotly ; “ your Lordship did not wish to 
hear me.” It is fair to add that the impetuous advocate 
subsequently apologised to the Judge and that they 
became very good friends. 

The Goudie case marked F. E. Smith’s first important 
appearance on the London legal stage. His speech in 
mitigation for Goudie was a triumph. In tones of melting 
appeal he told the sad tale of a weakling. “ In the whole 
history of crime there is not a case in which a man has 
enjoyed himself so little as the result of his crime as 
Goudie has. It is not on record that he spent a farthing 
of the money on personal indulgence.” 

In spite of this brilliant speech in mitigation, Goudie 
received a heavy sentence. “I don’t know in your case 
whether to marvel more at the wickedness of your folly 
or the folly of your wickedness, for the money which you 
obtained from the bank you appear to have squandered 
in the most reckless manner. I remember that apparently 
you benefited personally very little from it,” said Mr. 
Justice Bigham in his judgment. “I see no excuse for you, 
no palliation. Yours was the hand that set the whole of 
this fraud in motion, and I must give you exemplary 
punishment. You must go to penal servitude for ten 
years.” Goudie did not survive this sentence and died 
after five years in prison. 

Burge also received ten years’ penal servitude, but he 
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only served seven years of this sentence. His record in 
prison had been exemplary and he had saved a warder’s 
life at the risk of his own. He resumed his boxing career 
and fought in the Boxers’ Battalion during the war. 

Kelly and Stiles escaped with two years’ hard labour, 
the maximum penalty for conspiracy to defraud, the 
charge to which they had pleaded guilty. 

Very different was the trial of Colonel Lynch in 1903. 
The statute under which Arthur Lynch was indicted was 
over five hundred years old, and Horace Avory placed 
his analytical genius to good use in fighting to quash the 
indictment. In this great State trial for treason, the first 
since 1848, Avory reached the high-water mark of his 
analytical advocacy. Although he appeared in the 
unfamiliar réle of defending Counsel, the technical 
character of the case was the ideal raw material for his 
brilliant gifts. In no case since he had begun to practice 
had Avory such an opportunity to show his talent for 
analysis and pithy argument. 

The story was as amazing as that of the Jameson Raid. 
Arthur Lynch was an Australian by birth but of Irish 
descent. Twice monthly after the outbreak of the Boer 
War he had gone to the Transvaal to act as war corres- 
pondent to Le Journal, the French newspaper. The French 
Press was at this time solidly opposed to British policy. 
Just before the outbreak of the war, the South African 
Republic had taken steps to enlist the “ Burghers” of 
the Transvaal by offering generous facilities for natural- 
isation. Lynch availed himself of these facilities by taking 
an Oath of Allegiance and making a declaration. He 
thereupon became a naturalised Boer and was appointed 
Commander of the Irish Brigade. As Commander, he 
took two oaths, one that he would be faithful to the 
Republic and act properly in the discharge of his duties, 
and the other that he would act according to law in the 
discharge of his duties as Special Justice of the Peace for 
the Irish Brigade. 
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Lynch then left Pretoria for Natal. Outside his tent he 
stuck up a notice calling upon Irishmen to rally to the 
Green Flag : “‘ We Irish burghers of the two Republics 
are fighting not only for the country but for liberty, 
honour, and all that men hold dear. The time has come 
for all to be up and doing. Irishmen, and men of Irish 
descent have never been backward when battle has 
sounded its clarion call, and never has the need been 
greater or the opportunity more glorious for the display 
of Irish chivalry.” There was also evidence that in the 
course of an engagement at Sunday River Bridge in 
Natal, Lynch had himself fired upon the British troops 
and had directed the firing. 

After the war, Lynch had the audacity to put up for 
election as Independent Nationalist for Galway. He 
preserved a discreet silence over the question of the 
Boer War and, although his opponents disclosed his 
identity, he was elected as member of Parliament for 
Galway. Although he had fired on British troops only a 
few months before, he was determined to take his seat at 
Westminster. He wrote an eloquent and moving letter 
to the Speaker of the House of Commons in which he 
defended his conduct : “ In whatever light my actions 
may be judged, I have in my intentions been guilty of no 
treason. I opposed the policy of the Government, but the 
principles that spurred me on were my love for Ireland 
and for Australia, and my passionate desires for what I 
considered national progress : nor did I believe that I 
was opposing the true interests of the English people. 

** A new era has dawned on the British Empire, and it 
is the hope of all, no doubt, that the future may be 
brighter. A certain amnesty has already covered up 
many of the acts of the near past. I had thought it 
possible that this amnesty would be general. Be that as it 
may, I wish to place myself at your service. I had hoped 
that I would prove myself no unworthy member of the 
House of Commons ; that I there could work at all those 
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great national, industrial, and educational questions 
upon which the future of the British Dominions depends, 
and that, with the assurance of helping in the solution of 
the problems of Ireland, I could say, in a more modern 
spirit than that of Themistocles, to those members of the 
House who were hostile to me, ‘ Do not strike me, but 
hear me.’ ” 

The audacious journalist and member-elect for Gal- 
way then packed his bag and crossed the Channel with 
his wife. He was promptly arrested at Newhaven and, 
after protracted police court proceedings, found himself 
on trial at Bar in the King’s Bench Division. 

The trial opened on January 21, 1903, and lasted 
three days. It was heard by Lord Chief Justice Alver- 
stone, Mr. Justice Channell and Mr. Justice Wills. Lynch 
was quickly disabused of his almost childish belief in the 
shortness of legal memory. He was confronted with a 
grim arsenal of legal talent. The Attorney-General, Sir 
Richard Finlay, and the Solicitor-General, Sir Edward 
Carson, led Henry Sutton, Charles Mathews, Guy 
Stephenson (later Assistant Public Prosecutor) and 
Graham Campbell for the Crown. Although Lynch 
refused to go into the witness-box he was defended very 
competently by two “silks,” Mr. Shee and Horace 
Avory. 

The corridors outside the Court were so crowded that 
Counsel had the greatest difficulty in forcing their way 
in. 

The trial was remarkable for the thoroughness with 
which the defence fought a hopeless battle. At the very 
outset, Horace Avory was on his feet moving to quash the 
indictment before the defendant pleaded. As the crime 
of High Treason is based on statutes and authorities 
ranging from the fourteenth to the nineteenth century, the 
technical objections demanded quick-witted orderliness. 
Avory’s argument was plausible but not convincing. He 
reminded the Bench that many of the authorities were 
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“relics of a barbarous time when the more serious the 
offence the less opportunity was given to a prisoner to 
make his defence of it.” 

However, the Statute of 1351 still remained upon the 
Statute Book, and its language clearly brought Lynch’s 
acts under the heading of High Treason, “ if a man do 
levy war against our Lord the King in his realm, or be’ 
adherent to the King’s enemies in his realm, giving to 
them aid and comfort, in the realm or elsewhere, and 
thereof be probably attainted of open deed by the 
people of their condition then such person should be 
attainted and held guilty of High Treason.” 

Arthur Lynch had little cause for complaint in respect 
of the conduct of the trial. The elaborate antique 
ceremony was preserved, but the days of a violent King- 
ridden Bench were happily over. Every opportunity 
was given the defence, and the opening speech for the 
Crown was a model of moderation and fairness. 

The most damaging evidence against Lynch was given 
by Mr. Gregg, an American citizen who had cycled out 
of Johannesburg on a sightseeing excursion to the Boer 
lines. He was arrested as a spy and searched. Colonel 
Lynch had asked him questions before a Boer command- 
ant. When the latter had seemed prepared to accept the 
American’s story, Lynch was alleged to have said, “‘ But 
I want to prove to you, Commandant, that these are 
British spies, and should be shot.” 

Mr. Shee could not shake this witness, but the defence 
was relying more upon technical construction than upon 
testimony. 

Horace Avory now adduced an ingenious and ela- 
borate argument based on the application of the 
Naturalisation Act of 1870. That Act expressly said : 
“Any British subject who has voluntarily become 
naturalised at any time shall from and after that 
time be deemed to have ceased to be a British sub- 
ject.” Now, if Lynch was naturalised, Avory argued 
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confidently, he no longer owed allegiance and was 
outside the Statute of Treasons. 

This ingenious argument was not, however, allowed 
to stand. A declaration of war at once prohibits inter- 
course with the enemy, except by the Crown’s licence. 
From this it follows that a contract by a British subject 
to join an enemy State is certainly illegal. It is a well- 
settled principle of international law that a subject’s 
allegiance is unaffected by the outbreak of war or by 
change of residence. Otherwise, of course, any soldier 
could legally desert his country in time of war. 

Horace Avory’s researches into the law of treason 
had yielded even more ingenious arguments. He now 
pleaded that the words of the Statute ‘‘ be adherent to 
the King’s enemies in his realm ” meant that the accused 
must be in the realm when he adheres to the enemy 
outside the realm. Alternatively, he urged, the words 
meant that wherever the accused was, he had adhered 
to the King’s enemies within the realm. 

The Lord Chief Justice, however, drew his attention 
to the words “‘ or elsewhere.” At this, Avory elaborated 
an argument in which he suggested that the alleged acts 
of treason were not done in any place which could be 
called “ the realm” by any fiction at all. 

Horace Avory’s contention was revolutionary and the 
Attorney-General referred to the off-hand way in 
which he had suggested an absolutely new construction. 
“Tt is put forward,” said Sir Richard Finlay, “as if 
it were a matter which required little or no argument 
in support of it.” 

Although the Judges were not on this occasion 
convinced, the calm, almost casual, detachment with 
which he had presented his argument was significant. 
Ever impatient of turgid eloquence, Horace Avory had 
developed a mode of expression which exactly suited 
his direct and purposeful approach to intricate prob- 
lems. Verbal affectation was as repugnant to him as 
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personal pretentiousness. It is possible to say without 
exaggeration that throughout his long career as an 
advocate, his arguments were as spare and as wiry as his 
frame. 

The technical grounds of defence having been ex- 
hausted, Mr. Shee exerted great eloquence on the cause 
of the accused, and more than once expressed his grati-" 
tude to Horace Avory for his invaluable assistance 
in the case. He stressed the fact that Lynch was essenti- 
ally a cosmopolitan journalist who was specially qualified 
to act as war correspondent for a French paper because 
he could write English and French. It was a brilliant 
speech in defence. ‘‘ The newspapers in Paris wanted a 
reliable war correspondent, and Lynch wished to go 
with the Boer Army, to be with the army in camp, 
to be with the army in the field, to see its position, 
to see its guns, to see its tackle, to see if they were old or 
new, or if they were fighting with weapons fit to fight 
against the British Empire, or whether they were 
miserable, old worn-out materials, such as one of the 
witnesses described as carting away in his wagons. 
He wanted to show generals at the head of the forces 
when advancing and when retreating ; he wanted to 
illustrate, not merely by his ready pen, but by the faithful 
record that photography will give. . .. It was a perfectly 
innocent, probable reason for attempting to naturalise 
himself as a burgher so that he might have no difficulty 
in going through the lines.” 

This eloquence soon split upon Carson’s hard logic. 
“* Gentlemen,” he said, “ the issue is a perfectly plain 
one. The only issue that you have to try here is, was the 
prisoner at the Bar adherent to the Queen’s enemies ? 
There is nothing else for trial in this case ; no other 
question ; no other matter ; no belief; nothing of that 
kind ; it is a simple question of fact.... They say 
that Mr. Lynch was a bona fide journalist ; I do not 
dispute it ; he probably was. But he says further, that 


124 MR. JUSTICE AVORY 


he was merely naturalised for Press purposes. Naturalised 
for Press purposes!” repeated Carson, underlining 
each word with irony. “ Did Sir William Russell (the 
great Times correspondent) throw off his citizenship 
to become the great Pressman that he was ? No, Gentle- 
men, all this pretext of wanting to get within the lines 
is ridiculous. We must judge of his acts ; it is only from 
his acts that we can imply his intentions... . What 
palliation can you find for the conduct of a man who 
goes out willingly without constraint, and both himself 
and those with him under his command fire into our 
lines in order that he may shoot your kinsman, and my 
kinsman, and his own fellow-subjects. Is that an ad- 
herence to the King’s enemies? If that is not an ad- 
herence to the King’s enemies, what is?” 

The Lord Chief Justice summed up and, after con- 
sulting together for twenty-five minutes, the jury 
brought in a verdict of “ Guilty.” 

The King’s Coroner then said, “ Arthur Lynch, you 
stand convicted of High Treason. What have you to say 
for yourself why the Court should not give you judgment 
of death according to law?” 

At this Colonel Lynch looked steadily before him and 
said calmly, “ No thank you. I will say nothing.” 

The three Judges then placed squares of black cloth 
over their wigs and everyone in Court stood. Mr. 
Justice Wills, in a voice which trembled with emotion, 
began to deliver the only sentence open to a judge in 
a trial for High Treason. His speech is, without doubt, 
unlike anything else delivered from the Bench in English 
legal history. The great Queen was dead, but the mem- 
ory of her devotion to her country still lay in every 
English heart. Lynch’s crime did not seem so much a 
violation of an ancient statute as a stealthy thrust at all” 
that Queen Victoria had stood for. The Judge, with 
tears in his eyes, seemed to see Lynch as one who had 
aimed a cowardly blow not only at the Queen but at the 
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great patriotic ideals of her century. “ What was your 
treason?” said the Judge, addressing Lynch. “In the 
darkest hours of your country’s fortunes, when she was 
engaged in the deadly struggle from which she has at 
last emerged, you joined the ranks of your country’s 
foes. Born in Australia—a citizen therefore of no mean. 
city—born in Australia, a land which has nobly shown 
the devotion of her sons to the land and to the race from 
which they sprang, you have indeed taken a different 
course from that which has been adopted by them. You 
have fought against your country, not with her. You 
have sought as far as you could to dethrone Great Britain 
from her place amongst the nations, to make her name 
a by-word and reproach and a synonym for weakness 
and irresolution. Nor can I forget that you have shed 
the blood, or done your best to shed the blood, of your 
countrymen who were fighting for their country. How 
many wives may have been made widows, how many 
children may have been made fatherless by what you 
and those who acted under your command have done 
Heaven only knows, no one on earth can tell. You 
thought it safe at that dark hour of the country’s fate, 
when Ladysmith, when Kimberley, when Mafeking 
were in the very jaws of deadly peril, to lift a parricidal 
hand against your country. .. . And against what a 
Sovereign and what a country did you lift your hand! 
A Sovereign, the best beloved and the most honoured 
of all the long line of English and of British kings and 
queens, the anniversary of whose lamented death but 
yesterday called back to remembrance afresh the sense 
of sorrow in many an English household. Against a 
country which has been the home of freedom and of 
progress and whose beneficent sway, wherever you have 
chosen to abide in any part of her dominions, you have 
enjoyed a liberty of person and a freedom of action and 
of speech such as you could have enjoyed in no other 
country in the world. The only palliation I can find for 
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conduct such as yours is that it has been for some years 
back the fashion to treat lightly matters of this kind, so 
that men have been perhaps encouraged to play with 
sedition and to toy with treason... . 

«He who has attempted to do his country such irre- 
parable wrong must be prepared to submit to the sen- 
tence which it is now my duty to pronounce upon you, 
which is the sentence of this Court and is pronounced 
in respect of each count of the Indictment. It is that 
you will be taken hence to the place from which you 
came and thence to a place of execution, and there be 
hanged by the neck till you are dead.” 

The prisoner said nothing and accepted the sentence 
with dignified and soldierly resignation. Although 
the death sentence is the only one which can be pro- 
nounced for High Treason, those in Court held their 
breath as the Judge drew near the end of his sonorous 
peroration. 

Happily, the gallows was not to be the last act in the 
courageous Irishman’s career. His high character and 
noble, if misguided, motives had impressed themselves 
upon an enlightened public opinion. His sentence was 
commuted to penal servitude for life, and British justice 
further displayed its shrewd leniency by releasing him 
after he had served only a year of his sentence. Like 
Earl Russell, he later received a free pardon from the 
King and lived to sit in Parliament. Arthur Lynch had 
never forgotten his letter to the Speaker of the House of 
Commons and, in 1909, he sought election for County 
Clare of which his father had been a native. His dignity 
and frankness made an instant appeal to the electorate, 
and when he reminded them that throughout his career 
he had “ acted an Irishman’s part,” they returned him 
unopposed. He represented County Clare for ten years 
and fought in the Great War for the British Empire. 
President Kruger had given him the title of Colonel, but 
Arthur Lynch, who had once been sentenced to death 
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for High Treason, was later to become a colonel in the 
British Army ! 

Another ironical aspect of the Lynch case was that the 
brilliant speech of Mr. Justice Wills would not have been 
delivered at all had the Lord Chief Justice, Lord Alver- 
stone, not made a mistake. In the King’s Bench on a 
trial at Bar, the Senior Puisne Judge passes sentence in 
all cases except High Treason. Lord Alverstone had 
obviously overlooked the exception and, instead of pass- 
ing sentence himself, had asked Mr. Justice Wills to do it. 

The life of a leader of the Bar is like a rich tapestry 
woven on the loom of the Courts. Within a few months 
of the Lynch trial, with all its majestic dignity, Avory 
was taking part in the prosecution of Whittaker Wright, 
a High Priest in the temple of crooked finance. 

Of all the financial cases in which Horace Avory took 
part, that of Whittaker Wright was certainly the most 
sensational, Avory was one of the few leaders of the Bar 
who combined a thorough knowledge of both Chancery 
and Criminal Law, and it was largely due to the meti- 
culous pains with which he prepared the case that Whit- 
taker Wright had to answer for his high finance at the 
Bar of Justice. 

Whittaker Wright was born in Cheshire of middle- 
class parents, and to the very end spoke with a North 
country burr. In his earlier days he studied chemistry, 
but the attainment of his majority found him without 
means. He therefore emigrated to the United States and 
soon turned his knowledge of mining chemistry to ac- 
count in the Wild West. He became a professional as- 
sayer, and invested successfully in various mining shares. 
He prospered and settled in Philadelphia, where he 
married, and promoted the Sierra Grande Silver Mine. 
At the age of thirty he was popularly supposed to be 
a dollar millionaire. 

In 1889, his ingenuity in respect of a coal company’s 
transaction looked like involving him in trouble. He 
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therefore returned that year to England, seeking fresh 
financial fields. 

He was not idle long. The West Australian gold boom 
was then at its height and the public was not averse to 
transferring its savings into good concerns. In 1894, 
Whittaker Wright promoted the West Australian Ex- 
ploration and Finance Corporation and, a year later, 
the London and Globe Finance Corporation. He amal- 
gamated these two companies into one concern in 1897 
with a capital of £2,000,000. By this time his prestige 
in the world of finance was enormous. His Lake View 
Consols were paying millions in dividends and at one 
time the shares actually stood at £23. For a time the 
lambs frisked merrily among the “ bulls ” and “ bears.” 
Lord Dufferin, an ex-Viceroy of India, had become 
chairman of the London and Globe, whilst Lord Loch, 
an ex-Governor of Victoria, had also lent his name to 
the Board. 

Hatry’s extravagance was well known, but it was as 
nothing compared with the insensate luxuries with which 
Whittaker Wright surrounded himself. The social emin- 
ence which had come with success filled his enormous 
head with dreams. Peers and palaces were an obvious 
association to Whittaker Wright. Dissatisfied with a 
house in Park Lane next to Londonderry House, he 
bought a country seat at Lea Park, near Godalming, 
for £250,000. It became one of England’s show places. 
Wright spent a million in reconstructing it and employed 
great armies of genii in the work. When this Aladdin, 
who weighed sixteen stone and had a-bull neck and pig- 
like eyes, barked out an order for an artificial lake or 
a grotto the workmen did not hesitate to obey. Lea Park 
became the fantastic palace of this rugged North 
countryman’s swirling imagination. The enormous 
grounds were studded with silvery lakes from which 
sprang marble fountains. Under one of the artificial lakes 
was a fishing-pond and a billiard-room. Under the 
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surface ofanother lake he built a glass-roofed conservatory. 
Sculptors had been imported from abroad specially to 
make the fountains. The house itself was filled with rare 
furniture, but the owner had found room for a private 
theatre, which cost £15,000 to build. 

The stables held fifty horses and could only have been . 
built by one without any sense of the value of money. 
The ceilings were of moulded plaster showing in relief 
scenes of the chase. The fittings were entirely of gun- 
metal, Deep-cushioned oak settees were placed in the 
stables so that Whittaker Wright’s guests might more 
comfortably admire the animals. 

After leaving the City, Wright would listen to the 
cawing of the rooks in the elms of Lea Park. He soon 
began to hear uneasy rumblings from his ledgers. 

The London and Globe had heavily financed the 
Baker Street and Waterloo Railway. All its ready capital 
was locked in that vast venture which was subsequently 
to prove such a success as the Bakerloo Tube. At that 
time, however, the response was not promising and 
Whittaker Wright found himself forced to borrow for 
his other operations. When the Marquis of Dufferin 
addressed the London and Globe shareholders in 1899 
he did not know that Whittaker Wright had been busily 
window-dressing the balance sheet. The noble Earl had 
relied entirely on Wright, and was, in fact, reading from 
notes obligingly prepared for him by that misguided 
genius ! 

The balance sheet purported to show a profit of half 
a million. This was arrived at by putting an item on 
the credit side, “‘ By shares in secondary companies, 
£2,332,632 os. 1d.” The artistic inclusion of that penny 
shows Whittaker Wright’s eye for detail. In actual fact, 
the Globe had that year lost three-quarters of a million, 
whilst the Standard had lost a quarter of a million. To 
tide over the bad time and to allay suspicion Wright 
had declared an altogether illusory dividend for the 

Is 
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Globe. This had been accomplished under cover of a 
veritable puppet-show of high finance. Whittaker Wright 
had dexterously pulled the strings of the London and 
Globe, the Standard, and the British America by starting 
paper transactions between the three concerns. Liabili- 
ties were transferred from one company to the other, 
while Wright desperately transferred from himself to 
himself, in different capacities, money, credits and shares. 
The shares held by the Globe were stated in the balance 
sheet to have twice their market value, whilst there was 
no mention of liabilities amounting to over a million 
and a half. 

The inevitable happened. Whittaker Wright became 
entangled in his own strings and the marionette show 
collapsed. In December 1900, the Globe crashed, and 
with it the Standard and the British America. Disillu- 
sion and panic shot through the Stock Exchange and 
the companies were ordered to be wound up in 1gor. 
After protracted liquidation proceedings, only a tiny 
dividend could be squeezed out for the immediate 
creditors. 

Meanwhile, questions had been asked in the House 
reflecting the general feeling that Whittaker Wright 
should be prosecuted. The Attorney-General, Sir Robert 
Finlay, however, declared that a prosecution would not 
succeed. The London stockbrokers who had lost a million 
and a half, were by no means ready to accept this view 
of Wright’s desperate gambling. They made an applica- 
tion to Mr. Justice Buckley, a great Chancery Judge, 
and succeeded in receiving sanction for a prosecution. 

Meanwhile Whittaker Wright had listened attentively 
to the cawing of the rooks. Early in 1903, he left for 
Paris, where he consoled himself with a young French 
girl. His wife was keeping him in touch with affairs in 
England and, as a result of a telegram, he boarded a 
boat for New York, booking two tickets in the name of 
Mr. and Miss Andreoni. The terms of the telegram had 
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been ominous enough to hasten his course. “ Everything 
looks bad. Case for prosecution settled. Wire result.” 
Extradition proceedings were commenced, and on 
January 11, 1904, three years after the crash, Whittaker 
Wright stood his trial. 

It took place in the King’s Bench Division, before. 
Mr. Justice Bigham, a great commercial Judge. The 
fact that the case was not tried before an Old Bailey 
jury was due to the prescience of the defending Counsel, 
who knew that Wright would stand a better chance with 
a special jury and a Judge who had an intimate know- 
ledge of Stock Exchange operations. Thus Whittaker 
Wright sat in the well of the Court and not in the dock. 
He looked the embodiment of successful finance as he 
sat with his advisers, wearing a frock-coat and a tall 
starched collar. Now and then he would turn to whisper 
something to his Counsel, and those in Court noted the 
grey hair and the imperial goatee which he had culti- 
vated during his peregrinations. 

In spite of his outward composure, the financier must 
have felt a little nervous at the array of Counsel briefed 
by the prosecution : Rufus Isaacs, K.C., Horace Avory, 
K.C., Guy Stephenson, and G. A. Branson (afterwards 
a High Court Judge). The defence, however, was in the 
capable hands of Lawson Walton (afterwards Attorney- 
General), Richard Muir and Felix Cassel. 

The trial lasted a fortnight and, in spite of the tech- 
nical nature of the case, the Court was crowded every 
day. In few other cases have the walls of a Court con- 
tained such a mass of documents and books. 

The opening of the case and the evidence of the prose- 
cution lasted six days and involved much patient work 
on the part of Rufus Isaacs and Horace Avory. It is 
difficult to imagine the prosecution in better hands. 
Rufus Isaacs had himself at one time been on the Stock 
Exchange, and this experience, together with his natural 
financial acumen, now stood him in excellent stead. 
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Horace Avory was also to reap the reward of the days 
and nights which he had spent in Chambers working 
upon the cases of Jabez Balfour, Beall and Lake. The 
future Lord Chief Justice and King’s Bench Judge would 
together have formed a formidable force in almost any 
case, but in a trial involving a maze of figures they were 
practically invincible. They were both temperamentally 
suited to the handling of a complex case as both men 
had developed a remarkable self-discipline and clarity 
of mind. Throughout the long and wearing trial they 
showed great team-work and understanding of each 
other. It was arranged that Rufus Isaacs should make 
the opening speech and conduct the cross-examinations 
whilst Horace Avory should conduct the examination 
of the Crown witnesses. 

Avory had already had much experience in this diffi- 
cult work. This was natural as he had the special quali- 
ties required for this task ; the eye for essentials which 
enabled him to steer the witness clear of the shifting 
sands of irrelevance, the calmness of mind which helped 
him to handle groups of figures unperturbed by the 
frequent interruptions of the Judge and defending 
Counsel and, above all, the mastery of detail without 
which a sound co-operation with Rufus Isaacs would 
have been impossible. 

Rufus Isaacs’ opening speech for the prosecution 
lasted five hours and was a model of lucidity and calm 
force. The main charge against Wright was that he had 
knowingly made false statements with regard to the 
London and Globe Company and other companies with 
intent to defraud shareholders and creditors and poten- 
tial shareholders and creditors. Isaacs analysed the 
balance sheets and clearly emphasised the omissions. 

He then handed the baton to Horace Avory who was 
well prepared to receive it. Patiently and with great 
skill, he examined accounts and statements and steered 
clerks and officials through the maze of figures. With 
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quiet, unhurried insistence, and with rare references to 
a note, he helped Rufus Isaacs to hold up a beacon so 
that the jury should not lose their way in the fog of 
figures. At the end of the first week, Whittaker Wright 
was put into the witness-box. He was offered a seat but 
preferred to stand and leant forward with his arms on. 
the box. Lawson Walton found him a splendid witness. 
He answered questions swiftly and naturally, declaring 
that his manipulation of the balance sheets was not 
criminal. He had merely bolstered up the London and 
Globe in a time of crisis by means of transactions “ not 
one of which were illegitimate, but happened every 
fortnight in the City.” 

The fact remained, however, that this was uncorro- 
borated testimony against the damaging facts elicited 
by Avory from several expert witnesses. 

Rufus Isaacs’ cross-examination in this case was mas- 
terly. The struggle between Counsel and witness lasted 
nearly two days. At the beginning, the financier showed 
great dourness. “ You will never get me to the crack of 
doom,” he said in his deep burr, “ to admit that there 
is anything the matter with the 1899 balance sheet.” 
It was a rash prophecy. Under the merciless battery of 
questions, the stocky figure began to tremble. He was 
soon grateful for the seat which he had refused earlier 
in the proceedings. The relentless thrusting told at last. 
He began to make damaging admissions and to lose 
his self-confidence. 

“Things look very different years after they have 
happened,” he cried indignantly. “ I’ll guarantee to go 
to the Bank of England and twist and distort anything 
years afterwards.” 

He now admitted that the companies lent money to 
each other in order to declare prosperous balance sheets. 

“You received money as chairman for one company 
from yourself as chairman of another?” asked Rufus 
Isaacs quietly and decisively. 


134 MR, JUSTICE AVORY 


“1 don’t like that way of putting it. The money was 
paid by one company to the other.” 

It was a lame answer and was greeted with laughter 
by the public. 

Questioned about the omission to record transactions 
in the minutes, Whittaker Wright cried, “ Would you 
like me to be chairman and secretary and everything ? ” 

“No,” said Rufus Isaacs gently, “I think you were 
quite enough.” 

The man in the box had an assailant to contend with, 
even more deadly perhaps than Isaacs and Avory. The 
jovial, red-faced Judge was against him from the begin- 
ning. More than once he assumed the réle of cross-ex- 
amining Counsel, and it was noticeable that his frequent 
jests were invariably at the prisoner’s expense. One 
witness had said that Whittaker Wright had prophesied 
that the market was going to rise more and more. 
* And at the end of the month there was a slump?” 
put in the Judge. 

At one point, Counsel referred to a deal in exchange 
shares between the Standard and the British America. 
** If the Standard had chosen, they could have demanded 
cash,” explained the prisoner. 

“It would not have been expedient.” 

“No,” said the Judge understandingly, There was 
such a wealth of dryness in his tone that everyone in 
Court laughed. 

The Judge’s summing up was clear, decisive and dead 
against the prisoner. While he was speaking, Whittaker 
Wright looked like a helpless boxer being pummelled on 
the ropes. His great body had sagged, his face twitched, 
while his eyes were ringed with pain. 

The jury were absent for only an hour. A great hush 
fell upon the Court. The verdict was certain, otherwise 
the jury would have needed longer to discuss the intricate 
case. All eyes were fixed upon the foreman of the jury. 
At last he said the dreaded word “ Guilty,” and Lawson 
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Walton jumped up at once and asked the Judge to 
grant a stay of execution with a view to an appeal. 

Mr. Justice Bigham, who had been accompanied into 
Court by Mr. Justice Darling in mufti, ignored this 
request and turned to deliver sentence. 

Whittaker Wright rose, deathly pale. Once on his 
feet, however, his courage seemed to have returned and " 
he squared his shoulders. Mr. Justice Bigham did not 
waste words. 

“Mr. Whittaker Wright,” he said sternly, “in my 
opinion the jury could have arrived at no other opinion 
than that which they expressed in their verdict. I con- 
fess that I see nothing that in any way excuses the crime 
of which you have been found guilty, and I cannot 
conceive a worse case than yours under these sections 
of the Act of Parliament which defines your offence. 
In those circumstances I do not think I have any option 
except to visit you with the severest punishment which 
the Act permits, and that is that you go to penal servitude 
for seven years,” 

Whittaker Wright bowed slightly and said with resolu- 
tion, “ All I can say is that I am innocent of any intent 
to deceive anyone.” 

He left the Court by a side-door accompanied by an 
Assistant-Superintendent of the Law Courts and a Tip- 
staff. They walked to a private room which had been 
placed at Wright’s disposal during the trial. After locking 
the door, the officials left him with the former chief 
accountant of the London and Globe, the famous 
solicitor, George Lewis, and Mr. Eyre who had gone 
bail for him. At first, Wright vehemently protested his 
innocence. “‘ This is British justice,” he cried. “ What 
have I done ? I am amazed. I have done nothing wrong.” 
Suddenly, he recovered himself, and thanked his friends 
for all they had done for him. He asked for a cigar and 
George Lewis gave him one and poured him out some 
whisky. The prisoner sipped a little and with a queer 
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smile took out his gold watch and chain. These he 
handed to Mr. Eyre, saying, “I shall have no use for 
these where I am going.” 

He continued talking for some time, all the while 
moving about restlessly. Suddenly, he went to the door 
and told the officials that he desired to wash. They made 
no objection. In a minute or two, he was back in the 
room, chatting to his friends. He asked for another cigar, 
but he was never to smoke it. The match trembled in 
his hand, and throwing it away, he lurched towards the 
window. Before his friends could assist him he had col- 
lapsed in a chair. A doctor arrived quickly, but Whit- 
taker Wright was already writhing in a death agony. 
He died a minute or two later. On the body was found a 
tabloid of potassium cyanide and a six-chambered 
revolver fully loaded and cocked. Whittaker Wright 
with his customary thoroughness was making certain 
of death, and his Counsel could not have foreseen 
that their application for a King’s Bench trial would 
have such a tragic result. Had the trial been at the 
Old Bailey, the prisoner could not have had such 
facilities for self-destruction as he would have been 
searched. 

The post-mortem showed that death had taken place 
within a quarter of an hour of taking the poison. The 
back of the tongue was specially corroded indicating 
that the tabloid had nestled there for a little time before 
it was swallowed. 

After the inquest, Whittaker Wright made his last 
journey to Lea Park. The body rested in the great hall, 
watched night and day by devoted servants. When the 
gates of Lea Park were thrown open hundreds of vil- 
lagers crowded in to pay silent homage to one whom 
they had long admired and respected. When the body 
was interred in Witley graveyard, five hundred people 
were present, including many members of the Stock 
Exchange. Prominent among the wreaths were those 
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sent by institutions of which Whittaker Wright had been 
a generous benefactor. 

After this tragic dénouement, public opinion hardened 
into a hysterical outcry against the strictness of the 
authorities. This attitude was perhaps as unreasonable 
as that before the trial. Whittaker Wright had sinned 
and had paid dearly. It is difficult, however, not to share ° 
the regret of the Surrey villagers at the tragic end of such 
a brilliant man. 

Ironically enough, Whittaker Wright left a monument 
which has become synonymous with sound finance and 
public utility. If majestic Whitehall Court recalls Jabez 
Balfour, the Bakerloo Tube is a constant reminder of 
Whittaker Wright. Had it proved a success earlier 
Whittaker Wright might well have ended his days 
listening to the innumerable fountains at Lea Park. 


One of Avory’s hardest-fought cases centred round 
a drama of passion. Just before the Christmas of 1905 the 
drawing-rooms of Mayfair and Kensington were buzzing 
with gossip and surmise. Mr. Hugh Watt, formerly 
M.P. for the Camlachie Division of Glasgow, had just 
been indicted for unlawfully inciting three men to 
murder his wife. The wiseacres shook their heads and 
reviewed the facts with lugubrious calm. It was notorious 
that Hugh and Julia Watt were unhappily married 
and that Mr. Watt was hopelessly in love with Lady 
Violet Beauchamp, wife of Sir Reginald Beauchamp. 
Mr. and Mrs. Watt had had a chequered life since their 
marriage in 1880. In 1896, Mrs. Watt presented a 
petition for divorce alleging that her husband had 
committed misconduct with Lady Violet. She only 
received a decree of judicial separation and soon decided 
to forgive her husband. Meanwhile, Sir Richard 
Beauchamp had successfully filed a petition against 
his wife citing Mr. Watt. The reconciliation between 
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Mr. and Mrs. Watt was shortlived and the latter again 
petitioned for divorce on the same grounds as before. 
This time she succeeded in obtaining a decree “ nisi.” 
Mr. Watt and Lady Violet Beauchamp had, however, 
reckoned without the petitioner’s bitter jealousy. That 
lady now refused to apply to have her decree made 
absolute, with the result that Lady Violet was free to 
marry again, but Mr. Watt was not. To make matters 
worse, Mr. and Mrs. Watt had formerly executed a 
deed of settlement, each bringing considerable property 
into the trust. It was agreed that the survivor should 
receive the other’s share. Almost as soon as he had 
signed the deed Mr. Watt regretted his action and im- 
plored his wife to consent to have the settlement set 
aside. He offered to pay her £600 a year in lieu of her 
interest under the original trust instrument, but his wife 
snapped her fingers at him. 

Mr. Watt was now in a critical position. Not only 
was his wife obdurate but she and Lady Violet were at 
loggerheads. In an action for libel in 1901, Mrs. Watt had 
recovered £5,000 damages against Lady Violet. The 
latter then went about London saying that Mrs. Watt 
had set a gang of ruffians upon her in a side street. 

When Mr. Watt was indicted at the Old Bailey for 
unlawfully proposing to three men, Worley, Shuttle 
and Marshall, to murder his wife many people at once 
believed him guilty. 

The case was heard by Mr. Justice Phillimore, a prim 
and precise High Churchman and a great Admiralty 
lawyer. Mr. Watt could not have been less fortunate 
in his Judge. Phillimore was the most easily shocked 
Judge on the Bench and was known to be g fanatic on 
sexual passion. Irreverent members of tht Bar said 
that he walked with bowed head to save himself from 
committing adultery with his eyes! In a former case 
a man who appeared before him stated that he had an 
expurgated edition of the Bible in his house for family 
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use and did not believe in the devil. Mr. Justice Philli- 
more ruled that the man must be excluded from the 
Sacrament as “an open and notorious liver.” The 
Judicial Committee of the Privy Council, however, 
disagreed with him in this matter as in many others. 

The Counsel briefed by the Public Prosecutor formed 
a powerful team, Charles “ Willie”? Mathews, Archi- 
bald Bodkin and Arthur Gill. Horace Avory led Richard 
Muir for the defence. 

Charles Mathews opened the case very fairly. He des- 
cribed the strained relations between Mr. and Mrs. Watt 
and the presence of a strong motive for having Mrs, Watt 
murdered. The case for the prosecution rested largely 
on the evidence of three men who swore that Mr. Watt 
had promised them large sums if they would kill his 
wife. 

The first witness was a “‘ private inquiry agent” who 
had been deputed to watch Mrs. Watt by her husband. 
Mr. Watt had promised him £1,000 if his decree nisi 
should be made absolute. He described a scene which 
was reminiscent of Grand Guignol. Mr. Watt had called 
at the office one morning in a very excitable state. Pro- 
ducing a bottle containing chloroform he had cried : 
“You get Mrs. Watt to come here and get her down- 
stairs where I have a room prepared. I will give her a 
push and chloroform her, and when it is all over you 
must go to Doctor Blake of Putney, and he will certify 
death from heart disease.” He then mentioned that his 
wife suffered from heart disease which should facilitate 
matters. The detective had indignantly repudiated the 
suggestion. He was alleged to have replied, ‘‘ You must 
be mad.” For a time Mr. Watt referred to other things, 
but he soon returned to the murder plot. The witness in 
vain attempted to dissuade him. “ Have you thought 
matters over?” he asked. “Is there no other way out 
of it?” “No,” replied Mr. Watt. “ We must snuff her 
out. I will have her cremated within forty-eight hours.” 
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After the demented husband’s departure, the witness 
went to Scotland Yard and swore an information 
against him. 

Avory handled this witness with ease. His long 
experience in the criminal courts had given him great 
skill in diagnosis. Avory resolved to try to discredit the 
witness first and to suggest a motive for his evidence at 
a later stage. After a few pointed questions as to the 
sums he had received from Mr. Watt, the witness began 
to see his own private life parade before him. He had 
previously petitioned for divorce and secured a decree 
nisi, which was rescinded on the intervention of the 
Queen’s Proctor. Avory questioned him closely as to his 
pecuniary difficulties. He had to agree that the elderly 
widow had subsidised many of his abortive business 
ventures, Suddenly Avory returned to the witness’s mar- 
ried life. At the police court the man had said that his 
wife was dead. Avory asked a few questions and sud- 
denly signalled to a man at the back of the Court. A 
door was opened and the witness’s wife entered with 
dramatic suddenness. The man now admitted that she 
was his wife. Avory was content to let the matter remain 
there. With a few quiet, but telling, questions, he de- 
molished the effect of the detective’s story. 

“Up to August 15 had you led Mr. Watt to believe 
that you were a person who would carry out murders 
at short notice ?” 

“ Certainly not.” 

“Do you suggest that without any warning at all, or 
ascertaining what sort of a person you are, Mr. Watt 
suddenly proposed to you to murder Mrs. Watt?” 

“I certainly say so.” 

Avory paused significantly. “ Did you say you would 
feel it your duty to inform Mrs. Watt or the authorities 
of what he was proposing ? ” 

“No, I did not wait long enough to do that,” was the 


reply. 
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One of the detective’s assistants then gave evidence. 
He said he had listened outside the door and overheard 
his employer say, ‘‘ Is there no other way out of it, Mr. 
Watt ?” and heard the latter reply, “‘ No, no other way 
—only to snuff her out.” : 

Avory did not cross-examine this witness at great 
length. As an eavesdropper his stock with the jury was 
already low. Counsel, however, made him agree that 
he had heard nothing about getting Mrs. Watt cremated 
within forty-eight hours. 

Charles Mathews now called an important witness, 
Dr. Blake, who had attended Lady Violet Beauchamp 
for several years. The doctor said that in March 
1904, Mr. Watt had called and asked him to let him 
have a little chloroform for experimental purposes. 
He had given him a bottle containing two ozs. of 
chloroform. 

Avory began his cross-examination amid a tense 
silence. Mr. Watt’s request for chloroform was obviously 
a damaging factor. By means of a few skilful questions, 
however, the evidence of the witness was shown in a very 
different light. Avory made the doctor agree that Lady 
Violet Beauchamp used the chloroform for neuralgia, 
from which she suffered. Under cross-examination, 
the doctor proved an excellent witness for the defence. 

“It is a mere matter of form to ask you, Dr. Blake,” 
said Avory quietly, “but is there any truth in the 
suggestion that Mr, Watt had ever spoken to you on the 
subject of you being called in to certify that Mrs. Watt 
had died from heart disease ?” 

“No, certainly not,” replied the doctor emphatically. 
“ He never consulted me on the subject.” 

Avory sat down with great satisfaction. So far the 
case had proved a Pyrrhic victory indeed for his 
learned friend, “ Willie” Mathews ! 

The police constable who had arrested Mr. Watt gave 
his evidence with burly self-possession. At the police 
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station Mr. Watt had said that the charge was “ ridicu- 
lous, perfectly ridiculous,” adding that if he had wanted 
to murder his wife he could have done so scores of times 
when she lay ill at his house. “ This all comes from trying 
to settle matters with her,” he had exclaimed with bitter- 
ness. “ She has ruined my life and been a curse to me 
for years, and has cost me thousands of pounds.” 

The next witness was a shabby fellow called Worley, 
whose shifty manner did not inspire confidence. He said 
he knew Mr. Watt because the latter purchased news- 
papers from his stall. One day the former M.P. had 
whispered a strange tale in his ear‘ I have had a 
woman following me for a long time. She has had large 
sums of money from me, but I want to put a stop to 
this.” He had then proposed that the witness should go 
to Mrs. Watt’s house and ask to see her, saying that he 
was an old servant. He was then to give Mrs. Watt a 
blow in the stomach, for which he would receive £10 
from the victim’s spouse. Mr. Watt had also suggested 
that he should run into the lady with a bicycle and knock 
her down. The terms for this piece of work were hand- 
some. He would receive £50 if Mrs. Watt was seriously 
hurt and £100 “ if anything else happened.” 

This tale sounded so fantastic that Avory was content 
to ask only a few pointed questions. 

“Did you ever communicate with anyone?” he 
asked Worley. 

“No.” 

* Can you name a living person who ever saw you in 
company with Mr. Watt?” 

“No,” repeated the witness. 

He then agreed that if he had informed the police they 
would not have believed him ; a damaging admission. 

At this, Mr. Justice Phillimore took up his pencil. 
“You never did inform the police?” he asked. 

“No, sir.” 

He was soon followed into the witness-box by Shuttle, 
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who was familiarly known to the underworld as 
*Nosey.” This gentleman told of how Mr. Watt had 
urged him to chloroform his wife. It appeared that he 
and Worley had met Mr. Watt in Green Park. Under 
the friendly shelter of the trees, the accused had sounded 
the witness as to his fitness for the job. 

“Have you done any time?” Mr. Watt had asked 
him. 

The witness had replied, “ Yes. I have just come out 
from doing three years for killing a woman.” 

Mr. Watt had expressed satisfaction as to his creden- 
tials and had given him a fiver, telling him to buy some 
chloroform and a jemmy. He was then to stay at Mrs. 
Watt’s hotel, square the chambermaid and find out the 
number of Mrs. Watt’s room, and other details. 

Avory belaboured this witness without mercy. 
“ Nosey ” agreed that he had been getting his living by 
thieving and had been six times convicted. 

Charles Mathews drew another card from his soiled 
pack. He put in the box a convict named Lightfoot, who 
was serving a sentence for perjury in respect of other 
proceedings. This man calmly stated that Mr. Watt had 
suborned him to commit perjury in his favour. He then 
described with a wealth of detail a meeting which he 
alleged had taken place. It appeared that, while he was 
walking in Hyde Park, Mr. Watt engaged him in con- 
versation and introduced his companion as Lord Kin- 
loch, equerry to the King. Mr. Watt was very friendly, 
gave him cigars and invited him to dinner. Lightfoot 
accepted the invitation and dined with the accused and 
Lady Violet Beauchamp. 

Avory strongly objected to the admission of this no- 
torious liar’s evidence, but the Judge ruled that it was 
admissible. The experienced perjurer adhered to his 
story under cross-examination, but Avory forced him to 
admit that, on returning to England from the Continent, 
he had hoaxed a Daily Mail interviewer with a story of 
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having just inherited a fortune of £56,000 from his 
grandfather. 

In opening the case for the defence, Horace Avory 
made a skilful attack on the witnesses whose evidence 
the jury had just heard. Mr. Watt had had unfortamate 
disagreements with his wife and might have said severe 
things about her ; but he had never contemplated such 
an inhuman act as the murder of his wife. When the 
accusation was made against him, the jury must con- 
sider who were the people upon whose evidence the 
accusation was made. “‘ The detective,” he began icily, 
“belongs to a discredited class of men carrying on a 
contemptible business, and he even attempted in the 
witness-box to deceive the jury. I decline the respon- 
sibility of saying that he is doing this for the pur- 
pose of blackmail, but there is nothing in his conduct 
inconsistent with such a supposition.” This was a shrewd 
thrust and one calculated to apply equally to the other 
witnesses. “ As to Worley and Shuttle,” he continued 
majestically, “it is sufficient to say that Worley is a 
companion of Shuttle, and that Shuttle is a most de- 
graded criminal. 

“ As to Lightfoot, I maintain that though it may be 
within the letter of the law, it is against the spirit of the 
law that his evidence has been admitted ... he isa man 
who deals in falsehood, a man who does not speak the 
truth and is capable of inventing romantic tales.” 

Avory then called Mr. Watt to give evidence. He told 
his story very calmly. He was formerly a wealthy Glas- 
gow shipowner and a Member of Parliament. After the 
final quarrel with his wife he had been anxious to revoke 
the original trust instrument. He categorically denied 
ever having made the suggestions to murder his wife. 
The detective had continually pressed him for money 
and they had quarrelled. The accused had decided not to 
employ him further and had certainly not suggested 
chloroform and Dr. Blake as a short cut to his matrimonial 
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goal. His connection with Worley, the newsagent, 
was of the slightest. Lady Violet Beauchamp had 
noticed the man’s raggedness and had asked Mr. Watt 
to give him some old clothes. Mr. Watt had done so and 
had sometimes employed him to run errands. He had 
never seen Shuttle. As to Lightfoot, his story was a tissue 
of lies and the Hyde Park incident was entirely apocry- 
phal. The witness stood up well to the minute catechism 
of Charles Mathews, who had the reputation of being 
one of the fiercest cross-examiners at the Bar. 

There was great excitement in Court when the next 
witness, Lady Violet Watt, was called. Her name had 
been freely mentioned and all eyes were upon her as 
she took the oath. She explained that she had taken the 
name of “ Watt ” by deed poll since her divorce. Vividly 
dressed, with her face slashed with paint, the witness 
was obviously not likely to find the Judge sympathetic. 
Avory extracted her story with a few crisp questions. 
She emphatically denied that Mr. Watt had ever 
threatened to have Mrs. Watt murdered. Lightfoot, she 
declared, had never dined with them. Avory steered her 
carefully towards the question of the detective. Here, he 
was on very firm ground. Lady Violet swore that she had 
heard him say to Mr. Watt, “If you don’t give me 
£250, I will make it hot for you.” 

With this important evidence before the jury, Avory 
summed up the case for the defence with confidence. 
“* For something like two months,” he said, “ Mr. Watt 
has been awaiting this opportunity of putting his version 
forward and for four hours he has been under the cross- 
examination of my learned friend, who is more capable 
than any man at the Bar of making a great effect out of 
nothing.” He paused. “‘ Mr. Watt having gone through 
that cross-examination, I ask you to say whether he has 
convinced you that he is a man of sound intelligence 
and business capacity, or that he is a lunatic who is not 
safe to be at large and who ought to be confined in an 

Ka 
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asylum. If, in the result, you come to the conclusion 
that he is a man of sound mind, capable of appreciating 
the consequences of his acts, then I do not hesitate to 
ask you to come to what is the necessary conclusion of 
the other—namely, that this story which was told of Mr. 
Watt is incredible and that you do not believe it.” Speak- 
ing with some emotion, he concluded : “I appeal to 
you to decide the case on a broad common-sense view of 
its outlines and not to be led into taking a narrow- 
minded and hypercritical aspect of the details of the 
evidence. I submit that the only verdict which can satisfy 
your consciences and can satisfy the public that justice 
has been done in this case is a verdict that Mr. Watt is 
not guilty of this charge.” 

Horace Avory’s plea for broad-mindedness was made 
with a shrewd eye to the character of the Judge. The 
latter’s Puritanism might obviously prove a factor of the 
gravest consequence to Mr. Watt. These fears were only 
too well-founded. The Judge summed up dead against 
the prisoner. Instead of warning the jury against accept- 
ing the uncorroborated testimony of men like Shuttle 
and Lightfoot, he reminded them that the detective was 
obviously a man of poor moral fibre. Without attempt- 
ing to estimate the relative weight of the evidence for 
and against the accused, he threw open the issue to the 
jury. “ You will have to consider the double improb- 
abilities—that Mr. Watt should have made use of the 
alleged incitements and that the men should have in- 
vented the story and persisted in swearing to it.” This 
bald statement was obviously prejudicial to the accused 
who, as Mathews had suggested, had an obvious motive. 
The jury were not warned that the private detective 
might be vindictive, Lightfoot a perjurer of genius and 
Shuttle a miserable sneak-thief. 

After an absence of an hour and a half the jury re- 
turned a verdict of “ Guilty” and the Judge went to 
his room to pray before delivering sentence. When he 
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returned he addressed the prisoner in a severe tone. It 
was a Heaven-sent opportunity to punish both a 
criminal and an adulterer ! 

“Hugh Watt,” began His Lordship, “it is an ex- 
tremely sad case. The jury after a very fair and careful 
trial, and after hearing what very able advocates on 
your side have said, have found you guilty, and I can- 
not disagree with their verdict, if indeed I have power 
to do so, which I have not. As I said to the jury, and as 
has been said to the jury from the first, everybody who 
believes that you did this believes that you did so be- 
cause some passion carried you beyond your sober senses 
and your reason and your conscience. As is often the 
case with crimes against the person, it is due to over- 
mastering passion. It is a terrible thing to think that 
a man who has stood so high should have fallen so low. 
I do not want to say more about that, except,” he added 
devoutly, “ that it is a lesson in humility to us all.” He 
then sentenced Mr. Hugh Watt to five years’ penal 
servitude. 

Avory was indignant at the verdict, convinced as he 
was of the innocence of his client and the bias of the 
austere Judge. Unfortunately, the Criminal Appeal Act 
had not yet been passed and no appeal was possible 
unless the Court reserved a question of law. The annual 
number of such appeals only averaged eight, and Avory 
and Mr. Watt’s solicitor sought another remedy for what 
they regarded as a gross miscarriage of justice. In 
February of the following year a petition was presented 
to the Home Office praying for further inquiry into the 
facts and a remission or reduction of the sentence. Mean- 
while, the crusading Mr. Bottomley had called attention 
to the matter in the House of Commons. 

The case was obviously one for unprejudiced and 
merciful consideration. After serving a year of his sen- 
tence at Parkhurst, Mr. Watt was released on under- 
taking to report himself to the authorities periodically, 
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but he was soon granted an absolute and unconditional 
release. 

Mrs. Watt had applied for a decree absolute, and 
Lady Violet Watt was waiting at Ryde when Mr. Watt 
was released from Parkhurst. Two days later they were 


married at a Mayfair registry office. 


CHAPTER VI 


JEKYLL AND HYDE CASES 


To THz LAYMAN and the law student, the life of a 
great advocate pulsates with human drama. It appears 
that during Term he lifts his visor and constantly peers 
out at the glittering pageant of other people’s suffering. 
The busy life of a leader, however, is, paradoxically 
enough, not spent in the Courts, since only a relatively 
small proportion of his cases ever reach the Court stage. 
Actions are compromised, claims are settled or aban- 
doned, and Fleet Street is robbed of many an exciting 
column. The advocate finds that much of his work con- 
sists of giving opinions or advising on evidence. In fact, 
the appearance in a sensational case is little more than 
an interlude in the prosaic procession of appearances 
before a Master or conferences in Chambers. 

It was inevitable, however, that a famous prosecuting 
Counsel like Horace Avory should find himself figuring 
in most of the sensational cases of his day. In his long 
career at the Criminal Bar, however, it is doubtful if he 
ever appeared in two more astounding cases than the 
Bridgewater and the Druce-Portland trials. For sheer 
personal interest and fantastic knavery they outcolour 
the most lurid melodrama. 

The Bridgewater forgery case opened unsensationally. 
In February 1905 a man named Lionel George Peyton 
Holmes was indicted for forging and uttering a cheque 
for £819. In the previous year a wealthy American 
Company Director, named Edwin Marshal] Fox, occu- 
pied an office in Victoria Street and had an account at 
the Victoria Street Branch of the London Joint Stock 
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Bank. On September 22, just before the closing hour, 
a man in a tall hat and black frock-coat entered the 
bank with a cheque for £819 payable to Walter Stone 
and drawn by Mr. Fox. This cheque was passed without 
demur and the cashier paid £400 in £50 Bank of Eng- 
land notes, a like sum in £20 notes, and £19 in gold. 
Shortly afterwards the manager asked to see the cheque 
but could detect nothing wrong. Still uneasy, however, 
he went over to Mr. Fox’s office, where the latter at once 
denied that the signature was his. The police were in- 
formed and interesting evidence soon came to light. 
The bank porter remembered the man in the tall hat, 
having noticed his great agitation on leaving the bank. 
Within half an hour of cashing the cheque, the man had 
rushed into Messrs. Thomas Cook & Sons in Ludgate 
Circus and changed two of the £50 notes for French 
money. He seemed very frightened and almost ran 
from the bureau, leaving several notes behind on the 
counter. 

Three months later a man named Holmes was identi- 
fied by the cashier from a parade of suspects. Holmes 
had been arrested in a house at Chiswick, where the 
police also found a tall hat and a frock-coat. 

The case for the prosecution was, of course, based on 
identification. The prisoner, who was identified by the 
cashier and two witnesses from the bank, and by two 
witnesses from Cook’s, strenuously denied the charge. 
He had, for the present, little cause for anxiety, having 
hitched his wagon to a brilliant alibi. On September 22, 
he declared, he had returned from his lunch to the 
consulting-rooms of Dr. Talbot Bridgewater who em- 
ployed him as a dispenser. At 4 p.m. he had assisted the 
worthy doctor in a very delicate surgical operation and 
had not left the surgery until half past eight. He denied 
any knowledge of Mr. Fox or of the Victoria Street bank 
and sat down glowing with righteous indignation. 

He was followed into the witness-box by Dr. Talbot 
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Bridgewater, who corroborated this statement. Richard 
Muir, who conducted the prosecution at this stage, could 
not shake the self-possessed doctor. He succeeded, how- 
ever, in eliciting the fact that Mr. Fox’s secretary, Miss 
Toovey, was also a patient of the doctor’s. 

The jury, with Adolf Beck fresh in their minds, and 
a cut and dried alibi in the accused’s favour, found it 
impossible to agree and were discharged. Holmes was 
given bail until the next Sessions, when the Recorder 
heard the case. 

The bank took a serious view of the cheque forgery 
and had decided to reinforce the prosecution by bringing 
in Horace Avory, K.C. Muir and Avory together formed 
a formidable team but the doctor had as many aces up 
his sleeves as Bret Harte’s Heathen Chinee. 

The police had meanwhile been making a few thought- 
ful inquiries concerning Dr. Bridgewater. The latter had 
a surgery at 59 Oxford Street, which, curiously enough, 
was also occupied later by Dr. Crippen. Bridgewater, a 
man of ability and undoubted charm, had formed the 
nucleus of a very prosperous practice. Three thousand 
patients were on his books, but not all of them were at 
liberty ! Most of the doctor’s friends were ex-convicts 
and abortionists and the blameless doctor was in fact 
strongly suspected of peddling in electrical belts and 
illegal operations. An ex-convict named Shackell was in 
the doctor’s employ as a bill-deliverer, a position which 
was not perhaps without its temptations, as Shackell had 
been a notorious forger. 

Suspicion was not, however, enough to make out a 
good case. Although the landlady of a public-house came 
forward and swore that she had seen in Holmes’ hand 
a French gold piece similar to those alleged to have 
been received from Cook’s, the case was by no means 
airtight. 

At the Sessions, Avory and Muir worked hard for a 
conviction. Avory submitted Dr. Bridgewater to a 
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thorough cross-examination and made him admit that 
he paid Holmes no regular salary and that he only held 
an American degree. He also taxed him with being the 
associate of ex-convicts. Bridgewater remained unshaken, 
however, and persisted with his statement that Holmes 
could not have left the consulting-room without his 
knowledge. Before he left the box, this Dr. Jekyll 
solemnly twitted the prosecution. “In my view,” he 
said majestically, “ this is an iniquitous, monstrous and 
disgraceful prosecution.” 

The defence then called a man named Flackman, who 
declared that he had seen the prisoner during the surgical 
operation at Dr. Bridgewater’s house. 

After the perplexed jury had deliberated for an hour, 
the foreman announced that there was no prospect of 
agreement. The Recorder therefore discharged them 
and gave the defendant bail until the next Session. 

Avory then decided to lay the papers before the 
Attorney-General to ascertain whether the prosecution 
should proceed further with the case. As it was not cus- 
tomary to put a man on his trial three times, the Attorney- 
General issued a nolle prosequi, and Holmes and Bridge- 
water for the time being congratulated themselves on 
having tweaked the nose of Justice. 

Meanwhile, Scotland Yard pursued inquiries and 
received support from a very unexpected but welcome 
source. 

A convict serving a term of penal servitude declared 
that he had some important information concerning the 
forgery. Detective-Inspector Arrow was sent to inter- 
view this man and heard an astounding story. Fisher 
had been twice convicted in England and several times 
in the United States, where he had served ten years’ 
penal servitude and had broken gaol in Cincinnati. He 
declared that he now wished to give information, as he 
had repented of his sins and wished to lead a new life. 

His description of Dr. Bridgewater amply corroborated 
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the police suspicions. The practising doctor was the 
leader of a dangerous gang of forgers. Although he never 
forged a signature himself, he undoubtedly engineered 
the schemes. His dupes visited him surreptitiously. They 
came to consult and remained to forge. 

Fisher himself had come out of prison in 1904 and one 
afternoon called on Dr. Bridgewater. The latter knew 
him to be a specialist in taking impressions of keys, and 
the two men had an interesting conversation. The doctor 
explained that Fox was a millionaire with a large bank- 
ing account. It appeared that a previous attempt had 
been made to get Fox’s keys, but this had failed. Fisher 
was self-confident and Bridgewater resourceful. It was 
decided that Fisher, who needed money badly, should 
take apartments in the house of Miss Toovey, Mr. Fox’s 
secretary. The latter, explained the doctor, was a patient 
of his, He did not add that the lady had fallen a victim 
to his charms and had given him many presents, includ- 
ing a gold-mounted card-case and a pearl locket. 

Fisher set to work at once and took apartments in 
Miss Toovey’s house in the name of Dene. Miss Toovey 
always took home the keys of the safe and of the office 
each night, and Fisher soon succeeded in making impres- 
sions of them. He adopted a friendly attitude towards 
the susceptible secretary and one day gave her a plant 
for her garden, While she was busying herself in the 
garden, Fisher occupied himself profitably with the keys 
and ultimately broke into Mr. Fox’s office. He stole 
three used cheques and three unused ones, coolly conned 
the figures in the pass-book and returned to Streatham. 
There he stole a letter to Miss Toovey signed by her 
employer and called on Dr, Bridgewater. 

The doctor rubbed his hands and called in Mr. 
Shackell, the bill-deliverer. The latter began to practise 
his art and the old cunning soon returned to his hand. 
Under the doctor’s guidance, he forged two cheques, 
one for £819 and the other for a lesser amount. 
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Holmes was then sent to cash the cheque, whilst his 
associates waited in the Oxford Street consulting-rooms. 

After hearing this story, the police at once issued 
warrants, and in November, Bridgewater, Holmes, 
Shackell and an elderly abortionist, Elizabeth Foster, 
appeared in the Old Bailey dock together. The woman 
was alleged to have cashed some of the notes. 

Horace Avory took no part in the prosecution, which 
was now conducted by Richard Muir. Although Bridge- 
water described Fisher’s story as “a malicious and 
damnable slander,” the jury listened attentively to the 
quietly-told story of the ex-convict. The doctor soon 
lost his urbane composure. Pointing a shaking finger at 
prosecuting Counsel, he cried, “ Mr. Muir is a scoundrel ; 
he is at the bottom of this grave charge.” Muir, however, 
smiled and continued to produce evidence. 

Detective-Inspector Arrow declared that he had found 
in Oxford Street extensive correspondence between Dr. 
Bridgewater and a veritable army of confidence tricksters 
and international criminals. It was clear that Bridge- 
water had arranged the defence of three men charged 
with a Glasgow bank robbery. One of the letters found 
in his writing-desk began “‘ Dear Doctor,” and was from 
a man in custody at Copenhagen in respect of a Liver- 
pool bank robbery. 

The Judge summed up crisply and directed the jury 
to acquit Mrs. Foster, as there was no evidence to show 
that she knew that she was cashing the proceeds of the 
forgery. 

After the jury had returned a verdict of “ Guilty,” 
Shackell, who conducted his own defence, cried bitterly, 
“I have always understood that the scales of justice 
were held fairly, but I now find that a piece of fat has 
been put under the scale containing the products of the 
prosecution and so they have the verdict.” 

The Judge then passed sentence on the gang. The 
arch-schemer, Bridgewater, was sent to penal servitude 
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for seven years, Shackell received five years’ penal servi- 
tude, whilst Holmes was sentenced to fifteen months’ 
imprisonment. 


If Avory had taken a comparatively small part in 
this case, he followed the Druce—Portland case from the 
chrysalis stage in the Police Court to the very last. This 
case deserves special attention, not only because it shows 
Horace Avory at his best, but because his handling of 
the evidence represents a triumphant use of the difficult 
weapon of cross-examination. 

At the close of the Police Court proceedings Mr. 
Plowden, the magistrate said, “ This case is an illustra- 
tion of that love of the marvellous which is so deeply 
ingrained in human nature and is likely to be remem- 
bered in legal annals as affording one more striking 
proof of the unfathomable depths of human credulity.” 
This was no exaggerated designation of the impudent 
fable which had been calmly narrated in that Court by 
one accomplished liar after another. 

The Druce-Portland myth was conceived in avarice 
and carefully nurtured on the whispers of fancy. The 
fifth Duke of Portland, an eccentric old gentleman, died 
unmarried in 1879 and was succeeded by his cousin. 
T. C. Druce, the well-known Baker Street upholsterer, 
had died in 1864, and been buried in the family vault 
at Highgate. Rumour, however, formed a liaison 
between the two men. An extraordinary story became 
current that T. C. Druce was in fact the fifth Duke of 
Portland and that he did not die until 1879. It was said 
that His Grace had long lived a double life in order to 
conceal a secret marriage by which he had lawful issue, 
and that a mock funeral had taken place in 1864 so that 
the Duke might dissolve his dual personality. This 
fantastic story did not remain underground long. 

In 1898, Anna Maria Druce, the widow of T. C. 
Druce’s younger son, declared openly that T. C. Druce 
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had not died in 1864. She was an excitable lady who 
was destined to find her way into a strait-jacket. In 
1g01, she brought a probate action for the revocation 
of T. C. Druce’s will on the ground that the funeral 
was a spurious one. Herbert Druce, who succeeded his 
father, T. C. Druce, gave evidence for the defence. He 
declared that he had seen his father at or immediately 
after his death and refused to have his father’s vault 
opened. Although Herbert Druce persisted in his 
refusal, the jury believed his testimony and found the 
will valid. 

The bogey was not yet at rest, however, for in 1906, 
G. H. Druce, a grandson of T. C. Druce by his first wife, 
revived the story and claimed to be the rightful Duke of 
Portland and entitled to the estates. He had been an 
unsuccessful miner in Australia, where he was always 
addressed by his associates as ‘‘ Your Grace.” The gutter 
press fostered the fable with publicity and a gullible 
section of the public began to take the matter seriously. 
Herbert Druce’s refusal to accede to the demands for 
exhumation was soon freely construed as guilt. The 
rumours began to girdle the earth and adventurers from 
as far afield as Australia and America suddenly began 
to remember incidents in the life of the fifth Duke of 
Portland. Shady solicitors were soon shepherding these 
people towards England, where a Druce~Portland Com- 
pany had already been floated to raise £25,000. Every 
subscriber of five shillings was to receive £16 when the 
Portland millions were recovered. The subscription was 
closed in four days and the gallant band set to work. 

On the affidavits of Robert Caldwell, “ Miss ” Robin- 
son and Mrs. Hamilton, a charge of perjury was brought 
against Herbert Druce on the ground that he had not 
in fact seen his father die in 1864 as he had sworn in an 
affidavit in the probate Court. 

The proceedings opened on October 25, 1907, at 
Marylebone Police Court, before Mr. Plowden, Mr. 
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Atherley-Jones appeared for the prosecution, Horace 
Avory and Charles Mathews defended Mr. Herbert 
Druce, while Mr. §. A. T. Rowlatt (afterwards a High 
Court Judge) watched the case for the Duke of Portland. 

The public interest in the case was so great that the 
Court entrances were besieged by an eager throng hours 
before they were opened. When Mr. Plowden entered, 
the Court was crowded by fashionably dressed people, 
some of whom were subsequently allowed to sit on the 
Bench. Before the case was opened, Horace Avory 
thoughtfully suggested that Mr. Druce should be allowed 
to sit at the solicitors’ table. The magistrate kindly 
acceded to this request, and Mr. Herbert Druce was 
spared the indignity of the dock. Owing to a painful 
vein affliction, he had to support his legs on two chairs 
placed in front of the solicitors’ table. 

Horace Avory at once asked for time to prepare his 
case as he had only just been instructed. He put the 
fortnight to good purpose and soon convinced himself 
that the prosecution was relying upon a parade of senile 
mendacity. When the hearing was resumed it was 
noticed that Mr. Crispe, K.C., now appeared to watch 
the case in the interests of the shareholders of G. H. 
Druce, Ltd. 

Robert Caldwell was the first witness for the prosecu- 
tion. He was an Irish-American and gave his evidence 
with transatlantic assurance. He said he was born in 
Ireland and was seventy-one years of age. He was a 
retired accountant and had for several years suffered 
from a disease of the nose. He had, he declared, stayed 
at Welbeck Abbey, the Duke of Portland’s seat, where 
he had cured the Duke of a similar ailment. He said he 
had accompanied His Grace to the Baker Street Bazaar, 
where the Duke had a private office and bedrooms. 
Caldwell declared that he had slept there. 

“Did you know the Duke by any other name?” 
asked Mr. Atherley-Jones. 
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“Yes, Thomas Charles Druce.” 

“ Did he live at the Bazaar?” 

“T believe so.” 

“ Did you meet any members of his family there?” 

“Yes, his wife, and I was introduced to her by the 
Duke.” 

‘* Any others ? ” 

“ Yes, her children,” replied Caldwell. “ I saw some 
children there, the Duke introduced them as his sons.” 

The Duke, said Caldwell, had given him presents up 
to £10,000. He then described the mock funeral. The 
Duke and he had together put 200 lbs. of lead into the 
coffin and he had ordered the hearse. After the funeral 
he saw the Duke at Welbeck. In answer to a final ques- 
tion he declared firmly that he had often seen the Duke 
wearing a false beard. 

When Horace Avory rose to test this story he had a 
perfect conception of the nature of his task. His cold 
penetrating eyes had looked through the microscope and 
detected flaws in the fluent story. His essential orderli- 
ness of mind now stood him in good stead. His prepara- 
tion of the case had been thorough and he decided upon 
a methodical approach to the tutored evidence. 

He first asked Caldwell about his occupation. 

“ T have ceased for two years to follow my occupation. 
I propose to return to America as soon as possible.” 

“For how long?” asked Avory, gravely. 

“TI do not know.” 

“ Are you known in America as the great American 
Affidavit Maker ? ” 

“ Certainly not,” replied the witness emphatically. 

“Have you seen yourself so described?” insisted 
Avory. 

*T have.” 

“They do not think much of your affidavits there?” 

“ T have only made two in my life,” replied Caldwell, 
burking the question. 
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“« That is, one in this case and the other in the affairs 
of a Mr. Stewart?” 

* Yes,” 

“You think that the one in this case is the most 
important ? ” 


« Yes,?? 
“The most to come out of it?” suggested Avory 
gently. 
“JT do not understand,” replied Caldwell. “I might 
be stupid.” 


“ Did you offer to sell a story of the late Mr. Stewart 
to the New York Herald for $10,000?” 

* Yes,” almost whispered Caldwell. 

“Is the story about someone having forged the will 
of the late Mr. Stewart and stealing his body ?” asked 
Avory, amid a tense silence. 

“Yes,” replied the witness. 

“ A story about his body being dug up and transported 
to where his widow was living and buried in the cellar?” 

“Yes, that was the kind of story.” 

Horace Avory continued calmly and unhurriedly to 
discredit the witness. At last, stung by the pitiless ques- 
tions, Caldwell cried, ‘‘ May I ask the Court’s permission 
to know what you want to get at?” 

“No, you may not,” said the magistrate sharply. 

Avory picked up a paper which lay before him. It 
was a report from the New York Herald. Counsel calmly 
read out a paragraph. ‘‘ Mysteries to Him as plain as 
Nose on his Face. Robert Caldwell, Great American 
Affidavit Maker, Reveals Another Secret—this time in 
the Guise of a London Cablegram—Mr. Caldwell deals 
only with men who are dead.” 

“Have you noticed that peculiarity about your 
affidavits?” asked Avory with grim zest. 

“ No, sir.” 

“ Have you not the same keen desire to make money 
in this case as in the Stewart case?” 
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“T don’t care a snuff if I never receive another 
penny,” replied Caldwell, with heat. 

“Then why didn’t you give your story to the New 
York Herald for nothing ?” 

The witness hesitated : “ Ah,” he murmured bleakly. 

“You made your affidavit in the present case to 
further the ends of justice?” suggested Avory drily. 

“ The very identical thing,” said the witness empha- 
tically, a reply which was greeted with loud laughter. 

Avory now turned to the witness’s story. Caldwell 
had stated that he had come from New York to be 
treated for a skin disease by the late Sir Morrell Mac- 
kenzie. The latter was alleged to have introduced him 
to the Duke of Portland. 

“ Are you aware that Sir Morrell Mackenzie was then 
only seventeen or eighteen years of age?’ asked Avory. 

* I do not mean to say that I saw Sir Morrell Mac- 
kenzie then. I carried my letter of recommendation 
about with me for years before presenting it.” 

“ Waiting for him to grow up, I suppose,” suggested 
Avory ironically. 

Asked about the cures he had effected on noses before 
he met the Duke, Caldwell said he had cured Rajahs 
of bulbous noses at £5,000 apiece. 

“What did you do to the noses? ” asked Counsel. 

“ Ah, you would like to get at that,” replied Caldwell 
knowingly. The sly smile which accompanied this retort 
reduced those in Court to helpless laughter. “ You 
would go into the business yourself if you could,” added 
the witness. 

Avory did not join in the laughter. The presence of 
Mr. Druce and the pain which the latter had suffered 
were in tragic contrast to Caldwell’s buffoonery. Quiet 
and unsmiling, he asked further about the Duke’s cure. 

At one point, Caldwell hedged obviously. 

“ Now we are getting at the secret,” observed Avory. 

“You won’t know what the ointment is made of,” 
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said Caldwell. “ You will live in happy ignorance of 
that as long as you live.” 

“ T should say that was very likely,” murmured Avory 
amid laughter. 

He now addressed himself to another part of the 
witness’s story. 

“ You said that you slept at the Baker Street Bazaar? 
What was your bedroom ? ” 

** On the second floor, at the back of the house.” 

“Did you dine there?” 

“Yes.” 

‘‘ Where was the dining-room ? ” 

“ Upstairs, on the second floor.” 

“ How many servants were there ? ” 

“ Two maid-servants and half a dozen men in livery.” 

“If there was no bedroom, kitchen, nor dining-room 
at the Baker Street Bazaar, your story must be untrue?” 

** I should say so,” gasped Caldwell. He soon regained 
his composure, however, and insisted that he had staged 
the mock funeral and had hired some old servants from 
Welbeck to follow the hearse. 

“Did you ever go to the ballroom (at Welbeck) ?” 
asked Avory gently. 

«Yes. 

“ And the picture gallery ? ” 

© Yes,” 

* Now, just listen to me,” said Avory with great firm- 
ness. “‘ Suppose the picture gallery and ballroom were 
never constructed until 1872, your whole story must be 
untrue ? ” 

Caldwell made no reply. He was equally evasive 
when asked to explain where he was at material times 
and when he left the box, the prosecution regretted ever 
having called him, as was soon proved to be the case. 

The next witness was Mary Robinson, who told a 
fantastic tale. She said she was fifty-six and that she 
had met Charles Dickens in 1868. He had advised her 

La 
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to come to England to be the Duke of Portland’s secre- 
tary. Her father owned negro slaves and a plantation 
in the United States and had been killed in the American 
Civil War. During his lifetime, he had been on intimate 
terms with the famous novelist, and on the latter’s advice 
she came over to England with her mother and became 
the Duke’s secretary. Dickens was alleged to have intro- 
duced Miss Robinson to the Duke, saying, “‘ Mr. Druce, 
this is the young lady from America.” The witness went 
on to describe her relationship with the Duke. “A 
girlish intimacy” had sprung up in the romantic 
grounds of Welbeck Abbey. She described with great 
elaboration the many presents which His Grace had 
lavished upon her. She still wore one of the brooches. 
“Tt is a painted brooch with two ladies and a dog, very 
small and beautifully done,” she explained with a smile 
of tender reminiscence. The Duke and Mr. Druce were 
one and the same person, she declared, and His Grace 
had told her of his illegitimate children and his deter- 
mination not to marry women of low rank. 

This story did not unfortunately offer many oppor- 
tunities for verification. The lady was unmarried and 
had, she declared, no brothers or sisters living. The 
documentary evidence was, alas, unsatisfactory. On 
hearing of the Druce-Portland claim, she had deter- 
mined to come to England from New Zealand to give 
evidence. She had, it seemed, packed ten letters, seven 
from Dickens and three from the Duke of Portland. 
Some miscreant had, however, broken into her cabin 
and stolen the precious documents. A diary which would 
have corroborated her story had also disappeared under 
mysterious circumstances. One morning while she was 
out for a walk, with the precious diary tucked under her 
arm, a stranger in the street had diverted her attention 
and snatched the diary. She was prepared, however, to 
submit a copy of the diary which she had subsequently 
dictated from memory. She had also preserved copies 
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of love letters and other correspondence. One letter 
purporting to be written by Charles Dickens in 1869 
read as follows : 


* Dear Mary,—You will be watched, Every word 
you say will be weighed in the balance against you. 
You must be tight-fisted and hard as a grindstone, and 
then you will succeed in throwing them off guard. 
If you act in this manner you will be the means of 
saving a deal of trouble and anxiety to Resurrection. 
You may thank God there are no Mrs. Gamps in the 
affair as general news-letters. 

“ Yours faithfully, 
“ Cuares Dickens.” 


Now, this romantic tale was obviously of little value 
without corroboration. Avory at once objected that the 
copy of the diary was inadmissible to refresh the witness’ 
memory, especially as it had been made by a third 
party. The magistrate agreed, and Horace Avory began 
his cross-examination. 

He pressed the witness about who was paying her 
expenses in England. “ Have you had anything on 
account from anybody ?” he asked. 

“T have.” 

“How much?” 

“ Not over much, I cannot tell you how much. I have 
not kept a diary.” This last observation was greeted with 
loud laughter by those in the well of the Court. 

The witness began to wilt under the questions. 
Matters were obviously taking an unexpected turn. She 
soon complained of faintness and had to leave the Court 
for a few minutes, When she returned, Horace Avory 
questioned her closely as to her alleged employment at 
Welbeck Abbey and her meetings with Dickens. 

At first she answered glibly enough, but her feathers 
began to grow more and more bedraggled. Soon she 
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began to plead that her memory was going. Counsel 
continued to test her story with a tooth-comb and Miss 
Robinson again began to complain of indisposition. 
This time, however, Avory insisted on her remaining in 
Court. She had informed the Court that Dickens had 
told her that the Duke of Portland and T. C, Druce 
were the same man. Was she aware that Dickens had 
had nothing to do with the Duke ? The witness looked 
more and more distressed. The apocryphal chapter and 
verse did not look as genuine in the Court of Law as 
it had to the eager shareholders of the Druce—Portland 
Company. 

“ Can you help us at all to solve the mystery of the 
mock funeral ?” asked Horace Avory. “ Did the Duke 
of Portland never tell you himself that he had died?” 

“No,” replied the witness. 

“ And was buried ? ” 

“No.” 

“While you were at Christchurch did you have £250 
gc you for the purpose of this case ? ” 

“T did2? 

When Avory sat down, the magistrate remarked that 
he had received a budget of letters concerning the case, 
in one of which he was addressed as the Duke of Port- 
land—“ a solution I must gracefully wave on one side,” 
he remarked with a smile. 

Counsel for the prosecution now rose to re-examine 
the witness and attempted to restore her credit, a Sisy- 
phean task. 

“ Have you the brooch you spoke of the Duke giving 
you?” said Mr. Atherley-Jones. 

“ Yes, I am wearing it,” she replied, “ but I am not 
going to take it off. I have had several things stolen 
already.” 

The Court tittered. At last, with a great show of 
reluctance, Miss Robinson showed the brooch to the 
magistrate. Avory whispered to Mr. Atherley-Jones who 
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the brooch ?” 

‘* No,” she said dourly. 

The magistrate now took a hand with the obstinate 
old lady. “ Will you let Mr. Avory see it,” he said 
gently. “‘I will be surety for him.” 

Horace Avory looked at the precious brooch and at 
once perceived that it was a piece of coloured glass. He 
made a mental note of the fact and said nothing. 

The next witness was the septuagenarian Mrs. Hamil- 
ton. She told her story with all the religious fervour of 
the born liar. She stated that her father had been inti- 
mately acquainted with the fifth Duke of Portland and 
they called each other by their christian names. She 
had once gone to Baker Street and recognised T. C. 
Druce as her father’s friend. Her father had mentioned 
Caldwell’s cure and also the fact that the Duke had a 
lady amanuensis at Welbeck. The eccentric nobleman, 
she declared, was in the habit of wearing false beard 
and moustaches. His Grace, the fourth Duke, was her 
godfather and the connection between her father and 
the Portland family had continued. In the presence of 
her father, the fifth Duke had proposed marriage to her, 
but her father had replied, “ You shall never have my 
little girl.” She said that she was well aware of His 
Grace’s dual personality. He did not like to be called 
“Mr. Druce” except at the Bazaar, when he was 
wearing his false beard and whiskers. In 1864, the Duke 
had said to her, “ Madge, I am going to die.” Mrs. 
Robinson had replied, “ Well, you don’t look like it.” 
Her father was then alleged to have explained, “ Oh, 
well, you know he is going to cease to be Druce.” Her 
father, she explained, was a wealthy shipowner, and she 
had accompanied him to India, China, Japan, and 
Russia. She had come forward to give evidence, having 
seen an advertisement in a newspaper asking for people 
who knew anything about the Druce case. 
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When Horace Avory began his cross-examination of 
this witness he realised that he was facing the most 
gifted liar in the prosecution’s arsenal. She had given 
her evidence in a very natural manner. “ Dear me,” she 
would say, like an old woman giving evidence against 
her will and racking a failing memory. 

Avory at once showed her a photograph of T. C. 
Druce which she unhesitatingly identified as the Duke. 

“Ts that he?” repeated the magistrate. 

“Oh, yes, the Duke,” she replied. “It is sure like 
him. Dear old Scott.” A look of tender reminiscence 
crept into her eyes. Later she said, ‘‘ Of course it is 
Druce with his whiskers on. He always had a beard in 
his pocket.” 

Counsel now tested the story of intimacy with the 
Duke. He reminded her that in a previous case in the 
Queen’s Bench she had said that she was only at Welbeck 
once when quite a little girl. 

“TI do not remember,” she said wearily. Pressed 
further on this matter she denied the accuracy of the 
shorthand notes of the trial ! 

“Did you swear over and over again that you only 
saw this Mr. Druce once after he was supposed to be 
dead ? ” demanded Avory. 

“No, for I saw him many times. The questions were 
enough to confuse anyone.” 

“Do you remember being cross-examined by Mr. 
Deane, now Mr. Justice Deane ?” 

“ Yes, a disagreeable old thing,” she cried. ‘“‘ He said, 
“Now, just look at me,’ and I replied, ‘I was casting 
my eyes about to find some pleasant spot to rest my 
eyes upon.’ ” With this sally the case was adjourned. 

The following day Horace Avory took up the thread 
of his inquisition with greater confidence. 

“You said that the fourth Duke was your god- 
father?” 

“ So he was.” 
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“ Did you say in the Queen’s Bench that you did not 
really know ? ” 

“ Yes. How could I know?” 

“Did you say that your father was in no way con- 
nected with the fourth Duke by marriage or anything 
like that ?” 

“T only know what he told me.” 

Avory now turned to another part of her story, the 
pieces of which did not set nearly as comfortably as the 
old lady had imagined. She had stated that she lived 
in Gower Street up to 1868 and had seen the Duke there 
in 1866. 

“But you have told me you were living at Liver- 
pool ? ” Avory pointed out. 

“ Of course, I was : my home was at Liverpool, but 
I lived with my father for a couple of months at a 
time.” 

“ Then it was not true that you were living at Gower 
Street with your father on that visit ? ” 

“ Perhaps not,” she muttered fretfully. 

The admission was enough, and Avory proceeded to 
demolish the other evidence adduced by the prosecution. 
An old photographer was called who said that Mr. T. C. 
Druce had been photographed with a false beard. Avory’s 
cross-examination of this witness was masterly. 

“‘ Why do you think it was a false beard ?” 

“Because it was coming away from the side of the 
ear.” 

** When you photographed Mr. Druce, did you suggest 
he should adjust his beard before having the photograph 
taken?” 

“No,” replied the witness uncomfortably. 

“© What side of the face was the beard coming away ?”” 

“ On his left.” 

“ That is rather unfortunate,” said Avory, “‘ because 
he is photographed on the left side, and if the beard was 
coming away on that side it ought to show.” 
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Avory did not press the point. He never believed in 
dotting the “i’s” of an answer, often letting the jury 
imagine that they had discovered the truth. It was a 
clever diagnosis, as the jury clung more tenaciously to 
their conviction than they might have done had the 
points been hammered into them by a fierce advocate. 

Horace Avory had not yet finished with the shaky 
photographer. The latter had said that he had seen Mr. 
Druce in Mme Tussaud’s in 1865. “ If it was not T. C. 
Druce, it was a wax figure,” he added. 

“How long had you been in the Wheatsheaf that 
afternoon ? ” asked Avory quietly. 

“ About half an hour,” replied the witness. “I did 
not dine that day.” 

“ Ah,” said Avory quickly, “so your visit to the 
Wheatsheaf was on an empty stomach ? ” 

The brother of T. C. Druce’s coachman now entered 
the box. He described a visit to his brother in Circus 
Road where the latter lived over Mr. Druce’s stables, 
This witness received little mercy at Avory’s hands. 

“T suggest,” Counsel said grimly, “ that there are no 
living-rooms, and there never were any living-rooms 
over these stables. What do you say?” 

“T would rather not answer,” replied the witness 
uneasily. 

“You would rather not swear that there are any ? ” 

“T would rather not swear. I have vivid ideas, but I 
would rather not swear. It is a long time ago.” 

The magistrate leaned forward. ‘‘ What is your vivid 
idea ? ” he said, looking straight at the witness. 

* That there was a room.” 

“A room!” exclaimed Avory. “ Why did you say 
just now there were two?” 

* Perhaps the two would be what you call one,” was 
the lame reply. 

“Have you taken any shares in the Druce-Portland 
Company ? ” 
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“ Not yet,” replied the witness, “ I am waiting to see 
if they go up.” 

As things were going there seemed little likelihood of 
that happening. The case for the prosecution was 
riddled with contradiction, and the leading Counsel for 
the defence was determined not to yield an inch. 

Each day, after the hearing, Avory went through the 
evidence, sifting and appraising. These patient researches 
often resulted in the nailing of a contradiction. Thus, 
Avory recalled one witness and pointed out that he had 
been married in 1865 and not in 1864 as he had stated. 

Confronted with the certificate, the witness said, 
‘ Well, I am a bit out—a year, that is all.” 

* That is all!” repeated Avory with heavy sarcasm. 
“ T beg your pardon, it is not all. You may be ‘ in’ for a 
year.” 

Although there was laughter in Court at this remark, 
Avory’s menacing words had carried the rumble of 
distant thunder. 

After this passage, he continued to discredit the 
witness. The latter, however, refused to admit that his 
evidence was altered by his mistake. 

Mr. Atherley-Jones said that the evidence was 
“ obviously ” altered by the mistake in the date. 

Avory took advantage of the situation with great 
nimbleness. “Mr. Jones says ‘obviously, and the 
witness says ‘not at all.” Now which is right?” he 
murmured reflectively. 

“ This is waste of time,” shouted Mr. Atherley-Jones. 

“If you are bored by the case you can go away,” 
retorted Avory tartly. 

On December 13, two months after the commence- 
ment of the proceedings, Counsel for the prosecution 
made a dramatic announcement. He said that in conse~ 
quence of Mr. Avory’s cross-examination of Caldwell 
and its revelations he felt it would not be proper to rely 
upon his evidence. He therefore rested his case upon the 
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evidence of the other witnesses. As events proved, he 
would have been well-advised to abandon the case at 
once. With the chief witness for the prosecution dis- 
credited, much of Mrs. Hamilton’s evidence was now 
patently false since she had corroborated Caldwell on 
several points. 

In spite of Caldwell’s exposure, the conduct of the 
defence was still no easy task. Many of the witnesses 
who might have been called were either dead or too 
infirm to give evidence. The doctor who had attended 
T. C. Druce was dead but, fortunately, the family nurse, 
Nurse Bailey, was still alive. She came forward and gave 
her evidence with great firmness. She had held T. C. 
Druce’s hand when he died and recalled many conversa- 
tions with him during his illness. He had never spoken of 
Charles Dickens, Mrs. Hamilton or Miss Robinson. 

Avory’s speech for the defence was perhaps the most 
masterly oration which he ever delivered. Saturated 
as he was with the details of the case, he yet contrived to 
paint a bold and easily recognisable picture of the 
evidence for the jury. The final speech was in great 
contrast to his calm questioning. It was instinct with 
scorn for the witnesses who had, he was convinced, 
perjured themselves to bring a wanton prosecution. 

“ We have now come to the end of the mass of contra- 
dictions and inconsistencies which has been euphemistic- 
ally called ‘ the case for the prosecution.’ It is difficult at 
any time to take my learned friend, Mr. Atherley-Jones, 
seriously ; I doubt whether Mr. Atherley-Jones takes 
himself seriously. If he did, I cannot believe that this 
prosecution would ever have proceeded beyond the 
termination of the evidence of Mr. Robert Caldwell.” 
After dismissing the latter’s evidence as “a wicked 
invention,” Avory said, “It is not really worth while 
wasting time over him, except that I should like to 
describe him from my point of view as the most noxious 
perjurer that ever polluted the fountain of justice.” 
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The majestic invective was delivered with such gusto 
that Mr. Plowden, the magistrate, could not help 
saying to Avory, “That must have relieved your 
mind !” Counsel then suggested that the stories of the 
Duke’s eccentricity were greatly exaggerated. “I will 
name only a few—he strapped up his trousers to keep 
them out of the mud ; he carried a large umbrella in a 
climate where nobody is safe without one, and wore 
three coats to keep himself warm, instead of shivering in 
one.” “* Or two,” suggested Mr. Plowden with a smile, 
for the cold had lately been intense. 

Turning to Miss Robinson’s story of Charles Dickens, 
Avory began to speak with deadly calm. “ It carried 
the impress of untruthfulness on its face,” he declared, 
“She was supposed to be engaged as the Duke’s secretary 
and could not even spell Madame Tussaud!... And 
then, as if anything more were wanting, she stated as 
part of her story that the late Duke made her presents 
of jewellery, and described a brooch which she said he 
gave her and which he brought all the way from Holland 
as an artistic curiosity.” His voice now took on a bitter 
note. ‘ At the next hearing she placarded the horrible 
thing in front of her breast and appeared to be coy 
about showing it. But ultimately, under the blandish- 
ments of Mr. Atherley-Jones, she consented to remove it 
for a moment, and it was then discovered to be a two- 
penny-halfpenny thing which was probably made by the 
gross in Birmingham, and at the same time she flour- 
ished a great vulgar ring on her finger, but no blandish- 
ments of Mr. Jones could induce her to take it from 
her finger, unless it should share the same fate as the 
brooch and be discovered ‘to be several pieces of 
coloured glass.’”” She had hoped, he suggested, to put 
forward a concocted document as the copy of the 
“lost” original. 

There can be little doubt that Avory’s searching 
cross-examination had effectively pricked the bubble. 
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To complete the discomfiture of the prosecution, Herbert 
Druce now consented to the opening of his father’s 
tomb. Professor Pepper, of St. Mary’s Hospital, acting 
under the auspices of the Home Office, opened the 
coffin lid and saw the still easily-recognisable remains of 
T. C. Druce of Baker Street. The body was extremely 
well-preserved and there was still hair on top of the 
head. The features bore a great likeness to the photo- 
graphs of T. C. Druce. A business associate, Mr. Thack- 
rah, who had been present at the funeral, had no hesita- 
tion in identifying the body as that of T. C. Druce. 

With these sensational disclosures, the prosecution 
deflated and the Druce~Portland shareholders wrung 
their hands, Caldwell fled from the country, but Mrs. 
Hamilton and Mary Robinson were subsequently 
arrested and indicted for perjury. It was peculiarly 
fitting that Mr. Herbert Druce’s defending Counsel 
should be briefed to prosecute the accused. Avory had 
the facts at his finger tips and could be trusted to put 
his case briefly and effectively. Although Mary Robinson 
was arrested on January 17, it was not until April 3, 
1908, however, that she pleaded ‘‘ Guilty ” at the Central 
Criminal Court. She had been continually remanded on 
bail pending the arrival of detectives from New Zealand. 
These witnesses had no difficulty in identifying Mary 
Robinson and soon showed her story to be a tissue of 
lies. She had said that her father owned slaves and a 
plantation in the United States. In point of fact, how- 
ever, her father was a police constable and she was born 
in Wandsworth. She had said that she was fifty-six, but 
she was in fact ten years older. She was certainly not a 
maiden lady without kin. She had married a butcher 
and gone to New Zealand in 1874. It was conclusively 
proved that she had several brothers and sisters still 
alive. 

Realising that the game was up she wisely pleaded 
‘ Guilty,” and her Counsel, Marshall Hall, contended 
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that she had been the victim of her own romantic 
fancies. She had seen Dickens once when she was intro- 
duced to him as a pupil teacher. She was, however, an 
avid reader of Dickens’ romances and soon persuaded 
herself that she knew the author well. Her acquaint- 
ance with the Duke of Portland was even slighter. She 
had lived at one time near Welbeck and had sometimes 
seen His Grace out walking. While in New Zealand she 
saw an advertisement asking for information about the 
Duke of Portland. Fragments of old gossip came to her 
mind and she began to concoct a diary. She replied to 
the advertisement, received £250, and came over to 
England with her daughter. G. H. Druce was introduced 
to her as “‘ His Grace,” and the old lady became even 
more eager to share the spoils. She confessed that for a 
promise of £4,000 she had perjured herself. 

Horace Avory briefly outlined the case, and Mr. 
Justice Walton sentenced her to four years’ penal servi- 
tude, adding that but for her age he would have passed 
sentence of seven years’ penal servitude. 

Mrs. Hamilton appeared before the same Judge at 
the Central Criminal Court on April 6. She pleaded 
“ Not Guilty,” and adhered to her story throughout the 
protracted police-court proceedings. Avory deputed 
the preliminary examination of witnesses to Charles 
Mathews, who figured in more than one “ breeze ” with 
Mr. Hales, Mrs. Hamilton’s Counsel. 

The latter, at one point, referred to a boy, George, 
as one of T. C. Druce’s adopted sons. Mathews jumped 
up at once. “I do not remember that !” he cried. 

“* T have been so instructed,” said Mr. Hales. 

“TI would advise you to be careful in regard to your 
instructions,” said Mathews. 

* T am quite satisfied as to my instructions.” 

“Oh, are you!” jerked out the other, adding that 
Mr. Hales’ lengthy cross-examination was unnecessary 
and inconvenient. 
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“ It has to be unfortunately,” said defending Counsel. 
“Tam sorry.” 

“1 do not think you are in the least sorry,” snapped 
Charles Mathews. 

Tn the Old Bailey trial, Horace Avory reviewed the 
leading facts of the case and described Mrs. Hamilton’s 
evidence as “the most atrocious perjury which it is 
possible to imagine.” He reminded the Court that she 
had persisted in her story and that it was a worse case 
than that of Mrs. Robinson. The accused had received 
£4,000 as a reward for her evidence on commission, and 
as a result of her evidence many persons had put their 
money into the company. Nurse Bailey, Professor Pepper 
and Herbert Druce gave evidence for the prosecution, 
but the old lady of seventy-seven clung tenaciously to 
her story. 

After a retirement of half an hour the jury brought 
in a verdict of “‘ Guilty.” The Judge, however, reserved 
the case for the Court of Crown Cases Reserved which 
affirmed the conviction. Mr. Justice Grantham dealt 
kindly with the prisoner. “ The least sentence that you 
ought to have,” said His Lordship, “is seven years’ 
penal servitude ; but merely because of your age and 
infirmity, the sentence I am going to pass will be only 
a very lenient one.” He then sentenced the prisoner to 
eighteen months’ imprisonment with hard labour. On 
hearing this, the prisoner cried, “‘ I am not guilty. What 
I have spoken is the truth. I knew the late Duke of 
Portland from a little child. I have been shamefully and 
unjustly treated.” With that quavering lie on her lips, 
Mrs. Hamilton was removed to the cells. 

The case was one of Horace Avory’s greatest forensic 
triumphs. It had required inexhaustible patience and 
great thoroughness of preparation. The cross-examina- 
tion had, however, been his most difficult task. In this 
case Horace Avory proved himself one of the most 
skilful cross-examiners of all time. His pursed lips and 
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almost inhuman lack of emotion were enough to petrify 
a witness, but his success in this case was pre-eminently 
due to his wonderful sense of the architecture of cross- 
examination. He skilfully encouraged the witness to 
embellish his story and knew precisely when to give a 
timely reminder to the jury. His was, however, the art 
that conceals art. Horace Avory was never guilty of the 
self-satisfied smile or the significant nod to the jury. 

The case, moreover, proved conclusively that he 
possessed a keen sense of humour. It was never humour 
for its own sake, however. Each slice of wit had a dash 
of lemon in it. 

Although Avory was quick to seize an unexpected op- 
portunity, he never harassed a witness who had obviously 
made a mistake. Throughout his career at the Bar his 
forensic weapon was the rapier, never the stiletto. 


CHAPTER VII 


CLOSING DAYS AT THE BAR 


Tue wast act of HoraceAvory’s career as an advocate 
was not an unworthy finale to the glittering scenes which 
had preceded it. Innumerable briefs were finding their 
way into his chambers and he would often decline a 
handsome fee which would have meant less conscien- 
tious work on another case. Although he had had some 
notable plums it would, however, be a mistake to sup- 
pose that he was a wealthy man when he was elevated 
to the Bench. Avory was pre-eminently a criminal lawyer 
and it is well known that criminal law is by no means 
the most lucrative type of work. Treasury work was 
plentiful but notoriously ill-paid having regard to the 
months of highly-skilled work which a case often en- 
tailed. The defence, moreover, is usually better paid 
than the other side and Avory was certainly not a great 
defending Counsel. The soundness of his law and his skill 
in cross-examination were, however, so obvious to the pro- 
fession that his last days at the Bar were extremely active. 

The Joel prosecution of “ Bob” Sievier provides an 
excellent illustration of Avory’s popularity as a leader. 

One afternoon in June 1908, R. 8. Sievier, the editor 
of the Winning Post and a great Turf personality, was 
arrested in the paddock at Sandown Park. He was 
charged with attempting to obtain £5,000 from J. B. 
Joel, the South African magnate, by threatening to 
publish a libel on the latter if he was not bought off. 
This blackmail charge was the culmination of a bitter 
Turf feud and both sides were determined to fight tooth 
and nail for a verdict. ‘‘ Bob ” Sievier’s solicitor had at 
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once briefed Richard Muir for the defence, whilst Mr. 
Joel’s solicitor had instructed Charles Gill and Archibald 
Bodkin. Soon after Sievier’s arrest, Mr. E. B. Knight, 
his solicitor, decided to instruct Horace Avory in order 
to add weight to the defence. Meanwhile, Mr. Joel’s 
solicitors had also decided to send him a retainer. The 
defence just managed to forestall Mr. Joel’s solicitors by 
a few minutes. The matter was not allowed to rest there. 
In those days a silk had to secure permission from the 
Home Office before he could appear for the defence. 
Mr. Joel’s advisers now objected against Avory’s accept- 
ing the retainer on the ground that when they offered 
their retainer he had not yet received his dispensation 
to appear for the defence. Avory refused to allow the 
situation to descend to a solicitors’ squabble and turned 
his back on the whole case. 


Horatio Bottomley proved one of Horace Avory’s 
most formidable antagonists. Years before, Mr. Justice 
Hawkins had advised Bottomley to go to the Bar, but 
the tedious preparation for examinations did not com- 
mend itself to the financial genius. It is said that on one 
occasion when Bottomley was in a very delicate situa- 
tion, Marshall Hall observed “‘ There’s only one Counsel 
in England who'll do you justice in this case.” 

“Who's he?” asked Bottomley. 

* Yourself.” 

In his clash with Avory, Bottomley showed himself to 
be the greatest lay lawyer ever seen in our Courts. 

The case opened on December 1, 1908, at the Guild- 
hall, before Alderman Sir George Smallman. Bottomley 
and his associates were charged with conspiracy in 
relation to the affairs of the Joint Stock Trust and 
Finance Corporation which was wound up in May 1906, 
and the Selected Gold Mines of Australia (Limited) 
which was wound up in February of the same year. Of 

Ma 
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the defendants, Bottomley was chairman of the Trust, 
Fewings was secretary, Stevenson was a clerk who acted 
as nominee of Bottomley’s share transactions, and 
Easum was employed as accountant and auditor of the 
Trust at a salary and a retaining fee. 

When Horace Avory, K.C., rose to open the case for 
the prosecution, the Court was crowded and tense with 
excitement. Muir appeared with Avory for the prosecu- 
tion, F. E. Smith appeared for Fewings and Stevenson, 
while E. G. Hemmerde, K.C., M.P., and Leslie Scott 
represented Easum. Horatio Bottomley, M.P., conducted 
his own defence. 

Horace Avory’s opening speech was usually as good 
as another’s argument, and in this difficult case it was 
an epic of lucidity and force. 

Bottomley and his associates were charged with 
obtaining debentures in the Selected Company by false 
pretences from the holders. Under the pretence of con- 
verting these debentures into shares, it was alleged that 
the defendants had converted them into cash which 
they fraudulently appropriated. Bottomley was further 
charged with publishing a written statement false in 
material particulars with intent to procure investments. 

It was common ground that on June 30, 1904, an 
agreement was made between the Trust and the Selected 
by which the Trust agreed not to deal with or transfer 
shares in the Selected until the whole or any debt due 
by the Trust to the Selected should have been dis- 
charged. By a special clause in the debenture, the 
debentures might be exchanged into shares and thus 
wipe out pro tanto the debenture debt and the new 
shares to be issued in exchange for such debentures. 

Horace Avory opened the case with characteristic 
calmness. After enumerating the charges he gave a 
perfect illustration, understandable by all, of the deben- 
ture conversions. In proceeding to deal with the stock 
operations he began to read with great gravity from a 
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Joint Stock Circular of which Bottomley was the editor. 
The scheme was to buy Selected Gold Mine Shares at 
the present quotation, and the Circular strongly advised 
the early purchase of Joint Stock Trust Shares. The 
scheme was described by Bottomley as a “ unique in- 
augural stock operation” which was to be open only 
to the recipients of the Circular. The editor pointed out 
that whatever the profit there would be no loss either 
to the subscriber or to the Corporation. The scheme was 
gaily stated to be “a further hard nut for the City 
editor of a daily paper to crack.” 

Finally, the prosecution alleged that these ingenious ac- 
tivities had been made under the cloak of falsified books 
in which fictitious shareholders appeared, destroyed 
documents, transfers and transfer receipts, any discovery 
being concealed by reconstruction or amalgamation. 

The opening speech, backed as it was by a formid- 
able battery of witnesses, revealed an almost airtight 
case. 

Fewings’ confidential clerk was called by the prosecu- 
tion and declared that Fewings had stated on several 
occasions that the share capital was greatly over-issued. 
The clerk had said, ‘I suppose it is over-issued three 
times.” ‘‘ More like six,” was the alleged reply. 

After the winding-up order had been made, Fewings 
was alleged to have said to the same clerk, “ If Bottomley 
plays dirty with me, you don’t suppose I’m fool enough 
not to know what to do. If he casts me off I’ll play the 
dirty game with him.” 

At the public examination shares bearing the same 
numbers were discovered put down to different names. 
When the Official Receiver took over several ledgers 
were missing. The witness declared that he had heard 
Bottomley say, “ We must not let them have these 
ledgers at any cost.” He thought that an accountant and 
a solicitor came to the office and wanted to see registers. 
At this point Bottomley murmured urbanely, “He 
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‘thinks.’ ” If this witness were to be believed the prosecu- 
tion had a strong case. He spoke of the destruction of 
transfers, and of large books “which looked like 
registers ” being placed in a cab. In the end, however, he 
proved a most doubtful asset to the prosecution. 

Bottomley’s cross-examination was at once audacious 
and masterly. At one point he said, “‘ Please consider this 
question. Throughout the whole of that period were you 
ever asked by me to do an act which you considered 
wrong or improper ? ” 

“It is a long period and I should want time to con- 
sider.” 

“May I say that at the moment nothing occurs to 
you ?” insisted Bottomley. 

“I may not have considered it wrong at the time.” 

“Have you written many letters expressing lifelong 
gratitude to me?” 

“IT may have said I was grateful.” 

“ At any time during the whole period you were in my 
service did you ever report to me any irregularity in the 
office ? 

“ Not to my recollection.” 

It was evident at this stage that Bottomley had the 
measure of the witness who was beginning to wish him- 
self out of the box, but Bottomley proceeded pitilessly, 
though with perfect good humour. 

“ Did you ever have a little lapse ? ” he said casually. 

“I might have done. I once had a little too much to 
drink.” 

“ You have no feeling in this matter, have you ?” 

“ None at all.” 

“And you are simply here in the interests of public 

justice ? ” 

“Yes,” replied the poor man, “And you do not 
appear to be very friendly.” 

Bottomley was now in his stride and brushed aside the 
witness’s plea for mercy. He completed the discrediting 
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of the Crown witness with a skill which many a silk 
might have envied. He referred to the witness’s dismissal 
and made great play with his begging letters. One of 
these concluded by saying, “I trust you will not ignore 
this letter. That is all I have to say for the moment.” 
Bottomley paused, looked round the Court and com- 
mented with great irony, “then getting no answer he 
goes to the Official Receiver about my terrible crimes.” 
The Court adjourned amid laughter. 

Bottomley’s cross-examination of this important wit- 
ness paved an easy path for F. E. Smith, who followed. 
The witness who could not have anticipated such a ruth- 
less handling of his letters became flustered and denied, 
in spite of the shorthand note of his evidence, that he 
ever admitted having had “a little lapse.” The short- 
hand note was wrong, and the newspaper reports were 
wrong in representing that he said any such thing ! 

Horace Avory began his re-examination—the impor- 
tant work of rehabilitating his discredited witness—by 
rebuking Bottomley for his continued interruption. 
“This is not the time for Mr. Bottomley to make 
observations,” he remarked acidly. In the tone of that 
remark there was a good deal more of the future judge 
than of the advocate. 

He directed the witness’s attention to a letter which 
he had spoken of in his evidence-in-chief. It was now in 
the possession of the defendants. 

Bottomley (with an air of innocence) : “ You mean 
one of the stolen letters found in the witness’s posses- 
sion,” 

* T don’t mean anything of the kind,” growled Avory. 

Bottomley : “ Well, then, we haven’t it.” 

In spite of his annoyance at Bottomley’s punctuation 
of his remarks with sly asides, Avory soon paid him a 
graceful tribute on his skill in cross-examination. The 
witness’s answer had not been clear as to a certain 
matter. The alderman pointed out that it was quite 
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open for the witness in re-examination to amplify his 
answer, adding that Mr. Bottomley and Counsel for the 
defence could then cross-examine upon it. Horace Avory 
smiled, “‘ Then I won’t do it,” he said. 

Mr. Avory conducted the case with great fairness. 
He appreciated the effect of Bottomley’s personality on 
the witnesses for the prosecution and persisted with two 
simple questions which he rightly believed lay at the 
root of the case. “Did you ever authorise the Joint 
Stock Trust to convert the debentures into cash and put 
the proceeds into their own pockets ? ” 

“No,” replied one shareholder after another. 

‘ What kind of profit did you expect after reading the 
circular ? ” persisted Avory. 

“ Cash profit,” was the invariable response. 

While these replies were being elicited, Bottomley’s 
stream of interjection continued. 

Avory kept his temper and dealt firmly but wittily 
with the unquenchable defendant. 

Horace Avory : “ When I said the Official Receiver, 
I meant his representative, and any such witness as I 
think necessary will be called.” 

Bottomley : ‘“‘ Then I understand the Official Receiver 
will not be called at all?” 

Horace Avory : “ Mr. Bottomley will be good enough 
not to understand anything.” There was a good deal of 
laughter at this sally. 

Bottomley : “ I was anxious to know whether I should 
see the Official Receiver in the box.” 

Horace Avory : “ Mr. Bottomley will find that out 
when the time comes.” 

Most of the shareholders had shown extraordinary 
confidence in Bottomley. One had even written to him 
in these terms: “I have followed you through your 
transactions from the time of the Hansard Union, in 
which I lost £100, and have lost considerably in many 
other transactions, and yet I have faith in your ability 
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still to put your affairs on a profitable basis.” The same 
investor added that he had no money then to invest, but 
if Mr. Bottomley would procure for him a settlement of 
his outstanding interests he would invest in his new 
venture “ with pleasure and great confidence.” 

The men who had shown such faith in Bottomley were 
no match for him in the witness-box. Avory and Muir 
had the mortification of seeing one after another of their 
witnesses falling a victim to Bottomley’s air of bland self- 
assurance. Hard-headed and disappointed investors 
became a little shamefaced and crumpled up under his 
searching cross-examination. 

There was a pathetic moment when a small share- 
holder, a newsagent, told of how he wrote to Bottomley, 
saying : “I am putting myself quite in your hands, 
despite any disappointments of the past, including the 
second stock operation.” 

Bottomley resourcefully relieved the situation with a 
touch of humour. “ You are a newsagent, are you not?” 
said Bottomley. 

* Yes.” 

“Then I hope we are still doing a little pleasant 
business together.” 

As shareholder followed shareholder, Bottomley be- 
came magnificently contemptuous. Although one in- 
vestor, Mr. J. Whitworth, had openly called him a 
swindler, Bottomley decided to give up cross-examination 
and observed that a good deal of public time and money 
was being wasted by inquiry into the inference drawn 
by witnesses. Sir George Smallman waved this remark 
aside and told Horace Avory to continue. 

Counsel did so, remarking, “ We certainly don’t want 
to have time wasted by listening to insulting observa- 
tions.” 

On February 25, 1909, the twenty-third day of the 
hearing, a dramatic scene took place. The magistrate 
suddenly clutched at his desk and staggered to his feet. 
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Muir, in great agitation, stood up and said quickly, 
“You adjourn till Monday, sir?” 

“ Yes,” replied the magistrate in a faint voice. 

The hearing was adjourned, and on March 1, Alder- 
man Sir Horatio Davies took the place of Sir George 
Smallman. 

The question now arose whether the whole of the 
evidence of the previous twenty-three days should be 
reheard. Avory proposed recalling a few of the hundred 
witnesses, having their evidence read over and leaving 
the defendants to cross-examine if they cared to do so. 
Bottomley and F. E. Smith both protested against this 
course and the latter undertook to apply at once to the 
Divisional Court for a ruling. This Court did not hesitate 
to approve Avory’s suggestion. 

Alderman Sir Horatio Davies now fell a victim to 
influenza, and on March 8 the hearing was resumed with 
Alderman Sir James Ritchie. The case was now in its 
last stages, Bottomley, who had acquitted himself so well 
in cross-examination, surpassed himself in his speech in 
defence, 

He commenced his speech by delivering a slashing 
attack on the methods of the prosecution, ‘‘ with all its 
resources, wealth, facilities and legal ability.” The 
speech was a masterpiece of dramatic scorn. He com- 
plained that he did not know why his co-defendants 
were dragged into the case, adding bitterly that perhaps 
it was hoped that they would turn King’s Evidence. 

Turning to Sir James Ritchie, he threw up his hands 
and cried passionately, “‘ Radical and Democrat as I 
call myself, I am one of those who honestly has always 
revered the traditions, the prestige, and the power of 
this Corporation, and I do not hesitate to-day, hunted, 
hounded, and harassed on all sides as I am, to come 
to you as not the least respected and one of the 
senior members of its Aldermanic Bench, to give me 
sanctuary.” 
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It was a great personal triumph. On his return into 
the Court, the alderman declared that he had come to 
the conclusion that no jury ought to convict. The sum- 
mons was dismissed amid cheers and cries of “ Hurrah ” 
and “ He’s a jolly good fellow.” 

Bottomley had for the present triumphed, but Horace. 
Avory could console himself with the reflection that the 
defendants would almost certainly have been sent for 
trial by a hard-headed Metropolitan or stipendiary 
magistrate. 

Bottomley drove away with the cheers of his friends 
ringing in his ears. Thirteen years later he was to leave 
the Central Criminal Court, broken and rootless, to 
serve a sentence of seven years’ penal servitude for 
fraudulent conversion, 


Avory’s last important case at the Bar arose out of 
the unfortunate Archer-Shee episode. The wrongful dis- 
missal of the Osborne cadet represents one of the 
saddest cases in the annals of bureaucratic myopia, but 
the circumstances are worth narrating for another 
reason. Horace Avory and the Solicitor-General, Rufus 
Isaacs, represented the Crown, and their reliance upon 
a plea of privileged immunity has been strongly con- 
demned by Mr. Marjoribanks and others. 

In 1908, Mr. Martin Archer-Shee entered his son 
George at the Royal Naval College, Osborne, which 
was conducted for the purpose of training boys for the 
Navy. The boy had previously been to a preparatory 
school and Stonyhurst where his conduct was excellent. 
When the boy was entered at Osborne, Mr. Archer-Shee 
paid the fees and undertook, among other things, to 
withdraw him if his conduct was unsatisfactory. 

The unhappy father soon had a grim reminder of this 
undertaking. In October 1908, he received a letter 
from the Admiralty which read as follows : “ Confidential. 
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I am commanded by My Lords Commissioners of the 
Admiralty to inform you that they have received a letter 
from the Commanding Officer of the Royal Naval 
College at Osborne, reporting the theft of a postal order 
at the College on the 7th instant, which was afterwards 
cashed at the post office. Investigation of the circum- 
stances of the case leaves no other conclusion possible 
than that the postal order was taken by your son, Cadet 
George Archer-Shee. My Lords deeply regret that they 
must therefore request you to withdraw your son from 
the College.” Now, Mr. Archer-Shee knew his son to be 
a lad of remarkable integrity and frankness. Not un- 
naturally, therefore, he went down to Osborne for some 
explanation. What he heard there was far from satis- 
factory. The authorities had conducted their inquiries 
to their own satisfaction and were convinced of the lad’s 
guilt. The boy of thirteen was branded as a thief and 
a forger and his father was referred to the Admiralty. 
Meanwhile, George Archer-Shee left Osborne in dis- 
grace, 

The authorities had blundered as tragically as in the 
Beck case and, by a strange coincidence, partly in 
reliance upon the evidence of Mr. Gurrin, the hand- 
writing expert. 

The postal order in question belonged to Terence 
Back, who was in the same class at Osborne as Archer- 
Shee, and occupied an adjoining bed in the same dormi- 
tory. On October 7 Back received a postal order for 
58., which he at once placed in his locker. In his joy at 
receiving the windfall he mentioned the fact to his class- 
mates. Later that afternoon Back decided to cash the 
postal order at the canteen. It was missing from his 
locker ! He went straight to the Chief Petty Officer and 
reported his loss. That individual suddenly recalled that 
Archer-Shee had asked leave to go to the post office. 
He excitedly interviewed the postmistress, who stated 
that at 2 o’clock a cadet called Arbuthnot had bought 
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a postal order ; and an hour later, another cadet had 
cashed a postal order for 5s. endorsed “ Terence H. 
Back.” After she had given him two half-crowns, the 
cadet then bought a postal order for 15s. 6d. and a penny 
stamp. Now, George Archer-Shee had made no secret 
of the fact that he was going to buy a postal order for 
15s. 6d. that afternoon. He had taken a great fancy to 
a model steam-engine priced at 155. 6d., and he was 
determined to buy it. 

The following day Commander Cotton of Osborne 
sent for the postmistress and asked her to identify Arbuth- 
not and Archer-Shee from a parade of seven suspects. 
She failed to do so, but insisted that the boy who bought 
the 15s. 6d. postal order was the boy who cashed the 
stolen order. It seemed obvious that Back’s postal order 
had been clumsily forged by one of the cadets and that, 
on the postmistress’s evidence, Archer-Shee must be 
the culprit. The latter was ordered to write down 
Cadet Back’s name, and this writing, together with the 
forged postal order, were sent to Mr. Gurrin, the hand- 
writing expert, who declared that Archer-Shee’s version 
of the signature bore more resemblance to the postal 
order signature than any other specimen submitted. 
He made it clear, however, that he could not state with 
certainty that the writing was the same as that of the 
signature on the postal order. The authorities now 
acted with decision and asked Mr. Archer-Shee to 
remove his son. 

Throughout his ordeal the boy had declared his 
innocence and his family were convinced that he was 
speaking the truth. They decided to take him to the 
Temple, where Edward Carson listened to the sad tale 
with growing indignation. After a thorough cross- 
examination of the young cadet he was satisfied as to 
his innocence and threw himself into the case with great 
energy. He pressed the Admiralty for a disclosure of the 
documents upon which the authorities had acted. His 
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only reward was an offer to show the postal order. 
Carson was, however, already testing the story with 
more assurance. He was impressed by two major points, 
firstly that Archer-Shee’s own locker had been tampered 
with on October 7, and secondly that the boy’s friend, 
Patrick Scholes, swore that Archer-Shee had gone off 
to the post office shortly after two. The postmistress had, 
however, been certain that the postal order had been 
cashed after three o’clock. On this evidence, he pressed 
the Admiralty to grant a judicial inquiry. This was 
refused, and the Admiralty contented itself with a 
departmental investigation by Mr. George Elliott, K.C., 
and an inquiry by Mr. R. D. Acland, K.G, On neither 
occasion was Archer-Shee allowed legal representation. 
As the bureaucrats had so thoughtfully blocked any 
possibility of cross-examination, the original decision 
was naturally allowed to stand. 

This departmental tyranny spurred Carson to greater 
effort. He was determined upon a judicial inquiry into 
the facts. After a year of work on the case he finally 
decided to proceed by petition of right. This remedy is 
theoretically granted as of grace and not as of right, 
since legally “‘ the King can do no wrong.” It is well- 
settled law, however, that a remedy will lie for a breach 
of contract by the Crown. The difficulty in the Archer- 
Shee case was to establish a contract between Mr. 
Archer-Shee and the Crown for the boy’s education at 
a Royal Naval College. On the other hand, it was clear 
law that a contract for Crown service was determinable 
at the Crown’s option and no petition of right would lie. 
The injustice in the Archer-Shee case resolved itself to 
this. The cadet Archer-Shee had the contractual dis- 
advantage of not being able to hold the Crown liable 
for the breach of contract in dismissing him from 
Osborne. He was therefore, in this respect, in the position 
of any professional soldier or sailor who had entered 
the service of the Crown. Unlike the soldier or sailor, 
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however, he could not, as a cadet, demand trial by court- 
martial. It was evident therefore that the boy’s reputa- 
tion could not be vindicated without the help of the 
Admiralty. As the department sat tight, Carson took 
the only opportunity in his power of forcing their hand,- 
procedure by petition of right. 

The claim was heard by Mr. Justice Ridley in July 
igo. Carson appeared with Leslie Scott, K.C., for the 
suppliant, the Solicitor-General, Sir Rufus Isaacs, led 
Horace Avory, K.C., and Mr. B. A. Cohen for the 
Crown. 

The Crown Counsel relied upon the privileged 
immunity of the Crown and the absolute right of dis- 
missal of one who was in the King’s service. This tech- 
nical immunity could not be lightly dismissed, but 
Carson in his zeal for his boy client had convinced him- 
self that the Crown lawyers were taking an unfair 
advantage. “The Crown,” he observed acidly, “is 
shirking the issue of fact. It is a public scandal. The 
Crown can, I suppose, be high-handed out of Court, but 
in open Court it is not to be tolerated.” The Solicitor- 
General and Horace Avory, however, insisted that they 
were entitled to judgment and Carson left the Court 
indignantly. 

Six days later, Carson forced the case before the Court 
of Appeal, where the three Lords Justices insisted upon 
hearing the facts of the case. The course of the appeal is 
familiar to readers of Mr. Marjoribanks’ book. Carson 
threw all his powerful talents into the fight for the boy’s 
reputation and called the boy and his father. Rufus 
Isaacs admitted quite frankly that the crucial point of 
his case was the evidence of the postmistress. Avory 
was given the important task of examining this witness. 
His questions were shorn of all irrelevance. He could not 
afford to risk confusing the simple-minded woman on 
whose evidence the whole case turned. 

“ Are you sure that it was the same cadet who cashed 
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the 55. order as bought the one for 15s. 6d.? ” he asked 
her with great deliberateness. 

“ Perfectly,” she replied. She was also certain that she 
gave him the half-crowns and that he bought the 155. 6d. 
postal order and a penny stamp. 

It was damaging evidence, but Carson was equal to 
his great task. Quickly and smoothly he coaxed the 
witness into an admission that she might have made her 
statements under the influence of suggestion. Although 
the Crown Counsel continued to contest every inch, they 
lost ground steadily until finally Rufus Isaacs announced 
that the case for the Crown had completely collapsed 
and that the Admiralty now acknowledged George 
Archer-Shee’s innocence. 

After a long delay, the sum of £7,120 was paid to 
Mr. Archer-Shee by the Treasury in settlement of costs 
and compensation. Three years later George Archer- 
Shee was killed in action. He was only nineteen, and two 
years of his short life had been spent under the torture of 
the bureaucratic rack. 

The case calls for some comment, if only for Mr, 
Marjoribanks’ strictures on the Crown Counsel. His 
indignation seems to have had its roots in sympathy for 
the boy and admiration for his gallant Counsel, rather 
than in a careful consideration of the duties of the Solic- 
itor-General and Avory. It is common ground that the 
attitude of the Admiralty was indefensible. The boy’s 
parents should have been communicated with while the 
serious charge was being investigated. Furthermore, 
Archer-Shee should have been allowed representation 
by solicitor or Counsel when the investigation and the 
inquiry took place. 

The conduct of the Crown Counsel is not so easily 
open to criticism. As Solicitor-General, Rufus Isaacs was 
under a duty to proceed carefully before waiving the 
Crown prerogative. When he entered a “ demurrer,” 
the boy had yet to be proved innocent. On the other 
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hand, the force of precedent tempted him to shelter 
behind the bulwark of prerogative. It is fair to acknow- 
ledge, however, that as George Archer-Shee’s anomalous 
status had deprived him of legal redress, Rufus Isaacs 
might well have waived the privilege earlier and per- 
mitted a hearing of the facts. . 

Horace Avory was not concerned with this question of 
privileged immunity. It was for the Law Officer to decide 
upon the technical plea, Avory’s work on the case was 
concerned with sifting the evidence and cross-examina- 
tion. Archer-Shee’s case was a hard one indeed, and as 
clumsy an injustice as Adolf Beck’s had been. If Avory 
was at fault in the latter case, however, he was certainly 
not so in the Archer-Shee controversy. His own opinion 
of the case did not matter. As an advocate he had no 
right to refuse to appear, because he thought his august 
client was in the wrong. While his name was over the 
door of his chambers he plied for hire and had no right to 
judge the issue. The instructing solicitor pays for advo- 
cacy, not for judgment. A vigorous Counsel once outlined 
his case, and turning to the jury said, “and now, 
gentlemen, I will drop the advocate and assume the 
man.” “No, sir,” interrupted the Judge, “it is only 
as an advocate that you are entitled to address the jury 
—as a man you have no right to trouble them.” 

In his thirty-five years at the Bar Horace Avory dis- 
charged the duties of an advocate fearlessly and faith- 
fully. The intricacy of many of his cases called for the 
highest mental capacity, but his great reputation at the 
Bar was equally due to his personal qualities. He had 
never forgotten the essential duty of manly independence 
and dignity. His mastery of the criminal law alone would 
have made him a desirable recruit to the Bench, but his 
proved courage, independence and integrity at the Bar 
made his ultimate appointment inevitable. 


CHAPTER VIII 


SCARLET AND ERMINE 


Horacz Avory and Thomas Horridge had been 
among the first K.C.s appointed by King Edward and, 
by a happy coincidence, they were elevated to the 
Bench together by the new King soon after his accession 
in 1g1o. The profession viewed the appointments with 
great satisfaction and a contemporary contributor to the 
Law Journal rhymed an accurate prophecy : 


“Well, brother, well!” says Mr. Fustice Avory, 

“We're judges now : I’ve gained extensive knowledge 
Of crime and criminals.” “ And so of knavery 
Yow Il be the scourge,” says Mr. Fustice Horridge. 


Horace Avory’s appointment had not taken the profes- 
sion by surprise. He had already served a useful appren- 
ticeship to the Bench, having been Recorder of Kingston 
for eight years, and more recently an invaluable Com- 
missioner of Assize on the Northern Circuit. Only two 
years after Avory had been “ called,” Harry Poland had 
turned to his clerk with a thoughtful smile and said, 
“ That young man will be a Judge one day.” From the 
early days when he was “ devilling” and doing police- 
court work to the time when he was appearing in one 
cause célébre after another, Avory’s qualities were essenti- 
ally judicial. Poland had soon singled out the young 
man’s faculty of analysis, his sense of the vital generalis- 
ation and, above all, his extraordinary detachment. 

Looking back from 1910 his whole career has an air 
of inevitability. The brain-racking, underpaid work of 
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the Junior is followed by the detailed quasi-judicial cases 
as Treasury Counsel. The grave young Junior hardens 
imperceptibly into the cold, stern K.C. The clipped logic 
of his early speeches seem obvious pointers to subsequent 
summings up. Twenty years before he donned the garb 
of the judiciary he was already, as Treasury Counsel, 
translating cold neutrality into a pithy statement of the 
law. The apparently inevitable rise to the Bench could 
not have come, however, without great force of character 
while at the Bar. Although a hard fighter he had always 
shown the true professional spirit, the spirit of generous 
emulation but not of embittered rivalry. During thirty- 
five years of advocacy, moreover, he had developed his 
instinct for fearless decision and acquired a fund of 
patience. 

The congratulations which Horace Avory received on 
his appointment as a King’s Bench Judge included many 
from members of the Bar with whom he had crossed 
swords. The varied sources of the tributes give one some 
impression of the range of his associations. Soon after his 
appointment, he and Mr. (afterwards Lord) Justice 
Scrutton were the guests of honour at a dinner given by 
the South-Eastern Circuit. At a special meeting of the 
Kingston Town Council it was unanimously decided to 
present the new Judge with an illuminated address of 
congratulation. Meanwhile, Cambridge had not for- 
gotten the young rowing man who had gone down with a 
third-class degree. The University conferred upon him 
the Honorary degree of LL.D., whilst his old College, 
Corpus, made him an Honorary Fellow. The honour 
which gave him most personal pleasure, perhaps, was 
his election to the Presidency of the Pegasus Club. He 
had hunted regularly with the Surrey packs and had 
been an original Member of the Pegasus Club when it 
was bred in 1895, “by Rotten Row—Crown Office 
Row.” He had never missed the Bar Point-to-Point or 
the annual Ball, and his election to the Presidency was as 
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great a tribute to his human qualities as to his reputation 
for impartial efficiency. 

Only one section of the community viewed Horace 
Avory’s appointment with dismay. An Old Bailey 
practitioner with no flair for aspirates accurately 
summarised the view of the underworld when he said, 
“*Orace Havory was a ’ard and harbitrary advocate, 
and ’e’ll make a good ’anging Judge !” Avory’s experi- 
ence as prosecuting Counsel had given him an almost 
uncanny penetration into the criminal mind, and it was 
not long before it was being whispered that “ Mr. Justice 
Avory is the best Judge to have if you are innocent and 
the very worst if you are guilty.” 

He was soon to show himself “ the scourge of knavery.”” 
If, as Treasury Counsel, he had proved himself the cold, 
brilliant analyst, he now became capable of regarding 
humanity as a drop in a funnel over a spirit lamp. 

Varied as had been Horace Avory’s work at the Bar, 
it was as nothing compared with the kaleidoscopic variety 
of the cases which confronted him in the autumn of rgto. 
He began his judicial career by dealing with ex parte 
motions in a Divisional Court where he sat with Mr. 
Justice Phillimore, the austere Judge in the Watt case. 
Circuit work soon claimed him, however, and the heavy 
list for the Liverpool Assizes gave him plenty of experi- 
ence. The rough seamen of the Merseyside made a 
generous contribution to the number of crimes of vio- 
lence, and before he had been on the Bench a month, 
Mr. Justice Avory had sentenced a stoker to death for 
the murder of his wife. Asked if he had anything to 
say before sentence was passed, this prisoner showed 
rare defiance. “No,” he shouted, “go on with it. I 
don’t care, I am not afraid of death. I am not guilty. 
My Lord, you can sentence away now.” After sentence 
of death was pronounced the prisoner shouted “Amen,” 
and walked resolutely from the dock. 

Another ship’s stoker had cause to be grateful for 
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His Lordship’s impartial summing up. This man was 
also charged with the murder of his wife. Having just 
been paid off his ship he had decided to celebrate. He 
and his wife began to drink together, but the sailor had 
evidently not shaken off his sea legs. A paraffin lamp was 
upset and the room was soon blazing. The woman was 
found severely burned and died without making a state- 
ment. The prosecution relied upon the evidence of a 
witness who said that the prisoner had confessed that 
he had thrown a paraffin lamp at his wife because he 
found her robbing him. His Lordship reminded the jury 
that this evidence was directly opposed to the evidence 
of other witnesses who showed that the lamp had been 
accidentally upset. The jury saw their duty at once and 
in a few minutes the much-chastened sailor was dis- 
charged. 

After the Assize work was over, Horace Avory became 
a welcome addition to the Court of Criminal Appeal. 
His accumulated stores of criminal law and his eye for 
the salient points of a case were obvious qualifications 
for this work. 

He was soon sitting alone in the Central Criminal 
Court, where he had argued so many cases as Treasury 
Counsel. The new Judge found himself dealing with 
such varied crimes as incest, throwing corrosive fluid, 
demanding money with menaces and manslaughter. 
Those who appeared before him quickly discovered 
that he had strong views on certain forms of vice and was 
not afraid to speak his mind. In one case, a former 
Baptist missionary in China was charged with indecent 
assault against three boys all under thirteen years of 
age. It was a particularly bad case in which the accused 
had taken advantage of his position, and His Lordship 
addressed him with biting severity. “The greatest 
aggravation of the crimes,” he observed, “is the fact 
that they were committed under the cloak of religion. 
I am asked to consider the prisoner’s missionary work 
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in China, but I do not know whether it was in China 
that he learned these vices.” He thereupon sentenced 
the man to five years’ penal servitude. 

In one case at the Old Bailey four men were charged 
with wounding a coloured man. Mr, Fox-Davies, who 
defended one of the accused, asked the jury to bear 
the facts in their own recollection, “as His Lord- 
ship sometimes forgets facts which tell in favour of a 
prisoner.” The Judge made no immediate comment on 
this gratuitous piece of impertinence. He summed up 
briefly and in conclusion remarked, “I do not propose 
to take any notice of the insulting observation made by 
Mr. Fox-Davies when he addressed the jury. If I cannot 
afford to treat with contempt any such observation 
coming from any quarter, I would not sit any longer 
on the Bench.” 

It was not long before Mr. Justice Avory had indeed 
earned the grim soubriquet of “ The Hanging Judge.” 
In September 1911, His Lordship pronounced the death 
sentence on successive days. The first trial is worth 
recording if only for the Zola-esque setting of the crime, 
and the second is perhaps the perfect illustration of the 
fallibility of human justice. 

In July 1911, an ex-convict named Edward Hill, and 
a middle-aged laundress decided to be married. The 
confetti contained the seeds of tragedy. Both the bride 
and bridegroom were heavy drinkers and the latter had 
led a persistently dishonest and violent life for many 
years. A day or two after the wedding Mrs. Hill borrowed 
22s. from her mother-in-law to lend to some fellow- 
employees at the laundry. Later she missed the money 
and accused Hill of having taken it. The latter went out 
and returned rather drunk to his lodgings at about two 
o’clock one morning. He was noticed leaving the house 
again at ten o’clock. Shortly afterwards, smoke and 
flames were seen to be coming out of the window. A 
policeman who rushed in found the bed on fire with a 
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paraffin lamp under the mattress. The bride of a week 
ago lay dead on the floor with her face covered with 
two pillows. She was wearing two petticoats, a chemise 
and a pair of black stockings. A linen bandage was 
tightly tied round her neck and had caused partial 
suffocation. Feathers lay all over the floor and there 
was a strong smell of paraffin in the room. 

The police acted quickly and arrested the husband in 
a public-house. He struggled violently and denied the 
charge of murder. “ When did this happen ? ” he asked. 
“ T know nothing about the woman. I am not married. 
You have made a mistake. I was not there.” 

Hill appeared before Mr. Justice Avory at the Old 
Bailey on September 11. Archibald Bodkin and Graham 
Campbell prosecuted, and alleged that the prisoner and 
his wife had quarrelled over the spending of the 225. 
and that he had suddenly tied the ligature round her 
throat and set fire to the bed. The prisoner steadfastly 
denied the charge and suggested that his wife might 
have taken a match to look for a blouse which she kept 
in a box under the bed. His Counsel based his plea on 
an alibi, and produced witnesses who said that the 
prisoner was at a public-house in Southwark when he 
was alleged to have been seen leaving his lodgings. 

The Judge’s mind cut through the defence with a 
circular saw motion and the jury quickly returned a 
verdict of “ Guilty.” His Lordship donned the black 
cap and wasted no words on the prisoner, remarking 
that it was not difficult to connect the crime with a man 
who had previously been convicted of setting fire to a 
dwelling-house wherein there were people at the time. 

That same day His Lordship heard the story of another 
brutal crime. A young labourer, Charles Ellsome, was 
charged with the wilful murder of his mistress, Rose 
Pender, a girl of nineteen. Archibald Bodkin, Travers 
Humphreys and Montagu Shearman appeared for the 
prosecution, while Mr. A. S. Carr defended. The 
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prosecution told a tale of youthful depravity and crime, 
of painted women lurking in Soho alleys and of the men 
who lived on their earnings. 

The deceased was a young harlot who had lived with 
Ellsome for several months. The accused had stolen her 
money and sent her on to the streets to earn more, and 
eventually she had left him. The poor girl had meant 
well and had paid her father’s rent out of her miserable 
earnings. The prisoner, either from love for his mistress 
or regret at losing her money, went about Soho mouthing 
vague threats of vengeance. “ No one shall have her,” 
he had said, “ because I shall do her in.”? Soon after her 
departure, Ellsome had bought a long chef’s knife in 
Soho and watched his former mistress from the shadows. 
Early one Saturday morning, a week after the purchase 
of this knife, the girl was found lying dead on the pave- 
ment. She had been stabbed eight or nine times. 

The witnesses produced by the prosecution were 
recruited from the London gutter, but their combined 
testimony made out a strong case against the prisoner, 
Several harlots said in evidence that the deceased had 
followed their profession and that Ellsome was aggrieved 
at the loss of her earnings. The most important witness, 
however, was a debauched sneak thief, named Fletcher. 
He said that about three o’clock on the morning of the 
murder he had been awakened by the cry, “ Jack, Jack.” 
The witness put his head out of the window and saw the 
prisoner. The latter said, “ I have killed her stone dead.” 
“* Who ? ” asked Fletcher. “ Rosie,” replied the prisoner, 
adding that she had driven him to it. Fletcher had gone 
with the prisoner to have some coffee and Ellsome had 
confessed the crime. He had met the girl in the street 
and asked her to return to him, but she refused. He 
threatened to kill her, and the girl raised her hands, 
crying, “Here you are then; do it. I don’t care.” 
Ellsome had then stabbed her. While Fletcher was lean- 
ing out of the window, the two fallen women with whom 
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he shared a room had asked him whom he was address- 
ing. Fletcher was alleged to have replied, “ Charlie has 
done a murder ; he has murdered his missus and wants 
to know whether he can trust you or whether you will 
put him away.” 

Now, Fletcher’s evidence was obviously damaging but - 
of little value without corroboration. Furthermore, he 
did not react well to cross-examination and admitted 
that he suffered from fits and had had one the day before 
the murder was committed. Taxed with his evil reputa- 
tion he said frankly, “I thieve for my living and I am 
proud of it.” Paradoxically enough, it was the admission 
of this man’s evidence which ultimately saved Ellsome’s 
life. 

The prisoner declared his innocence and denied living 
on the woman’s earnings. In view of his threats and the 
weakness of his alibi, his evidence did not carry convic- 
tion, and Mr. Justice Avory summed up briefly. He 
reminded the jury that the testimony of a man like 
Fletcher could not be accepted without corroboration, 
but suggested that his evidence was corroborated by a 
statement made by him immediately after the murder. 
The Judge was, however, referring to a document which 
was not put in evidence at the trial. It was a fatal error 
on His Lordship’s part, but the prisoner had not yet 
realised his good fortune. 

The jury returned a verdict of “Guilty” after an 
absence of half an hour, and the Judge asked Ellsome 
whether he had anything to say. ‘‘ No, sir,” replied the 
prisoner, “I have only got one Judge.” His Lordship 
then addressed him. “ No one who has heard the 
evidence in this case can doubt the righteousness of the 
verdict. The prisoner has been living the most degraded 
life that a man can live. I cannot doubt that he took 
away the life of the girl not from jealousy that she loved 
another man or that another man loved her, but from 
jealousy that another man should reap the benefit of 
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her immoral life. For the crime of which he has been 
convicted he must die.” 

But Ellsome was not to go to the gallows. His legal 
advisers had noted the flaw in the Judge’s summing up 
and appealed to the Court of Criminal Appeal. That 
Court saw its duty clearly, if reluctantly. Mr. Justice 
Avory had undoubtedly referred to a document which 
had not been “ put in,” and the appeal succeeded. It 
was the first capita] case in which the Court had set aside 
a conviction, and Mr. Justice Darling expressed regret 
that they had no power to order a new trial. The con- 
viction was quashed and the astonished prisoner left the 
Court a free man ! 

If Horace Avory had erred in this case his handling 
of another case that autumn was a judicial triumph. 
The trial, however, was also remarkable for the fact 
that the early proceedings took place at the scene of the 
crime, 

In rg11, towards the end of a hot summer day, James 
Bingham, the Court Keeper and caretaker of Lancaster 
Castle, was showing visitors over the Castle grounds, 
when he was suddenly taken ill. He was seized with 
violent pains and after intense vomiting collapsed and 
died. At the inquest it was revealed that Bingham’s 
father and two elder sisters had also died recently after 
experiencing intense sickness. Certain organs were at 
once sent to the Home Office Analyst, who found arsenic 
in every organ. The police then made a few inquiries 
which yielded interesting information. The Binghams, 
father and son, had been the Castle caretakers and 
guides for thirty years. James Bingham lived with his 
sister, Edith, who acted as his cook and housekeeper. 
The fatal seizure had occurred an hour after he had 
eaten a meal of beefsteak, bread and tea, prepared by 
Edith. Some months previously the deceased’s half- 
sister, Margaret, had arrived at the Castle. Margaret 
and Edith did not like each other, and after her first 
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breakfast at the Castle the former became very sick and 
died. Meanwhile, the detectives had made an interesting 
discovery. In a rubbish hole covered with rusty chains, 
lay two tins of weed-killer which, it was discovered, 
contained ninety-seven grains of white arsenic to the 
fluid ounce. : 

The evidence of the witnesses at the inquest convinced 
the police that they were on the right track. A sister of 
the deceased stated that Edith had caused trouble at 
home by her untruthfulness and neglect of household 
duties. Furthermore, she had undoubtedly prepared the 
fatal beefsteak. It is not surprising therefore that the 
inquest verdict was one of wilful murder against Edith 
Bingham. 

The case was first heard in the Crown Court at 
Lancaster Castle, where for several years the prisoner 
had acted as attendant in the ladies gallery during 
assize time. While the formal evidence for the Crown 
was being heard, the Home Office ordered the exhuma- 
tion of the bodies of the prisoner’s father and her two 
sisters. 

Edith was committed for trial at the next Lancaster 
Assizes and she appeared before Mr. Justice Avory on 
October 28. Mr. Langdon, K.C., and Mr. Gordon 
Hewart (the present Lord Chief Justice) conducted the 
case for the Crown and Mr. Wingate-Saul led for the 
defence. 

The prisoner was now also charged with the murder of 
her father, and her half-sister, Margaret. The death 
certificates had said that the latter had died from 
cerebral growth and her father from old age, gastric and 
intestinal catarrh and heart failure. A fortnight after the 
exhumation, arsenic had been found in the organs of 
both bodies. 

Counsel for the Crown opened the case with confi- 
dence. He pointed out the result of the analysis and the 
fact that James Bingham had had quarrels with the 
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prisoner. He then called witnesses whose combined 
evidence appeared to make out 2 good case. The 
prisoner’s brother said there had been trouble at home 
through the prisoner’s inclination to live expensively. 
The next witness was a charwoman employed at the 
Castle. She declared that neither she nor the prisoner had 
had any of the steak for dinner. His Lordship listened 
to this witness with marked attention and asked her if 
the prisoner ever ate meat. The witness replied that she 
had seen her eat meat on previous occasions, but the 
prisoner had given no reason why she did not eat any on 
August 12, the day James was taken ill. 

This witness was followed into the box by the man to 
whom the accused woman was supposed to be engaged. 
He said that the prisoner had lied to him about own- 
ing three houses and having had much property left to 
her by her father. The prisoner’s sister, who was then 
called, produced a letter from Edith asking to be taken 
away from the Castle as she “ could not stand it any 
longer.” 

These witnesses had given their evidence with much 
assurance and stood up well to cross-examination. The 
case against the prisoner looked extremely formidable, 
and she had become deathly pale while these witnesses 
were telling their stories. Suddenly, with a low moan, 
she sank from her chair and collapsed. She had to be 
removed from the Court, but recovered in an hour. 
The hearing was then resumed. After the analysts had 
given evidence with their usual mechanical calm, 
both Counsel summarised their cases. Mr. Langdon 
based his plea on the fact that the arsenic could not have 
got into the beefsteak by accident, but Mr. Wingate- 
Saul, who had called no witnesses for the defence, rightly 
said that it was not necessary for him to prove how the 
arsenic came to be taken by the deceased. There was 
no motive for the accused to commit the crime as she 
stood to lose by the death of her relatives. Her father had 
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left £3,000 ; James and Margaret had died intestate 
and the prisoner would not benefit. 

It was a neat defence, but His Lordship put the case 
for the prisoner much more effectively. He began his 
summing up with a crisp statement of the law. “ In cases 
of poisoning the law implies malice. If it is proved that 
any person administered poison to another or Jaid poison 
for him, there is no need for the prosecution to show a 
motive.” The Judge now showed the jury the signposts 
in the difficult case. ‘‘ Does the evidence satisfy you that 
the prisoner wilfully introduced that which she knew to 
be poison into her brother’s food, and did he die from 
that poison so introduced, and, if so, did she administer 
the poison to do him grievous bodily harm or to kill 
him ?” His Lordship had reduced the whole perplexing 
problem to a sentence. He was brief, but equally illumi- 
nating, on the question of the evidence. ‘“‘ There is no 
evidence that the prisoner is not responsible in law for 
her action. . . . I must ask you to decide whether the 
prisoner’s brother, James Bingham, died from arsenical 
poisoning, and, if so, whether the prisoner wilfully 
administered the poison to him. On the first point there 
can be no doubt if the medical evidence is believed. In 
regard to Margaret Bingham’s death it is not easy to see, 
if the prisoner introduced arsenic into the food of the 
breakfast in July, how she managed that Margaret and 
no one else should eat the poisoned food. There is no 
evidence that the father took food cooked by the prisoner 
just before he was taken ill.” Finally, his Lordship 
reminded the jury that they must consider the prisoner’s 
behaviour when the deaths took place. “ She was dis- 
tressed.” The jury left the Court with that last sentence 
ringing in their ears. 

They returned after twenty minutes and announced a 
verdict of “ Not Guilty ” on the charge of murdering 
James Bingham. A murmur of applause broke through 
the Court which the Judge quelled with a sharp glance. 
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Mr. Langdon then declared that he would offer no 
evidence concerning the charges of murdering the 
prisoner’s father and her half-sister. She was formally 
declared “ Not Guilty” and discharged. The conduct 
of the trial had been a telling thrust at those who still 
muttered that His Lordship was “’ard and harbitrary.” 

Just before the War, Mr. Justice Avory presided over 
a trial which consolidated his claim to be called a great 
Judge. The Crosland trial, with its literary squabbles 
and embittered personal antagonisms, demanded the 
presence of a strong and hard-headed man of affairs on 
the Bench, rather than a monument of legal erudition. 
The issue was essentially one of fact, but throughout the 
case there was a danger that prejudice against the 
prisoner or admiration for prosecuting Counsel might 
carry the day. The trial deserves special attention not 
only for its dramatis persone, but for the extraordinary 
skill with which the Judge steered it to harbour. His 
was the art that conceals art no less on the Bench than 
in the Courts. The thoughtful, penetrative question 
when Counsel had failed to underline an important 
answer ; the firm insistence on Court decorum, and, 
finally, the impartial exposition of the issues—these were 
judicial contributions which remained with the jury 
longer than the memory of resourceful advocacy. 

The trial itself was the sequel to a clash of literary 
personalities. Mr. Crosland, the defendant, was a poet 
of merit, a Bohemian and a heavy drinker. His passionate 
dislike of the Wilde cult had not prevented him from 
admiring the work of Lord Alfred Douglas. He had 
printed the latter’s sonnets and the two men had become 
very friendly. Subsequently, Lord Alfred had become 
the editor of the Academy, a literary journal, and Cros- 
land the sub-editor. Mr. Robert Ross, the prosecutor, 
was Oscar Wilde’s literary executor and had been the 
latter’s friend up to the time of his death. He had saved 
Wilde’s estate from insolvency and had published his 
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MSS. after his death. He had been fanatically devoted 
to the perverted genius, and after Wilde’s release from 
prison he began to encourage the vogue for that writer’s 
works. The antagonism between Ross and Crosland 
was as nothing to that between Ross and Lord Alfred 
Douglas. In the course of a few years, relations between 
Ross and Wilde’s greatest friend and admirer had 
developed into a bitter literary feud. The hostility had 
commenced soon after Wilde’s release, when Lord Alfred 
had gone to see the “‘ Master ” in Naples. Ross resented 
the association and began to spread gossip. He was 
indifferent to consequences, and in Who's Who his 
favourite pastime was stated to be “ litigation.” Matters 
were not improved when it was announced that Lord 
Alfred Douglas contemplated publishing a book entitled 
Oscar Wilde and Myself. Ross had speedily asserted him- 
self and obtained an injunction against the publication 
as being against the family interests. Meanwhile, a man 
named Arthur Ransome had published a book about 
Wilde called A Critical Study, in which aspersions were 
cast upon Lord Alfred Douglas. The book sought to 
whitewash Oscar Wilde, and stated that he had died 
with no other sin on his conscience but that of indolence. 
Lord Alfred Douglas would not overlook the references 
which were made to him in the book and brought an 
action for libel against Ransome and the publishers. 
The defendants pleaded justification, and based their 
defence on documents in the possession of Ross to whom 
the work was dedicated. Ross was delighted with the 
chance of paying off old scores, and with the help of 
his documents, the defendants succeeded. 

Lord Alfred Douglas was naturally resentful at Ross’s 
action and swore vengeance. He wrote Ross a most 
abusive letter in which he said : “ I am well aware that 
Thave to thank you for handing to Ransome for produc- 
tion at the trial the MS. of the letter Oscar Wilde wrote 
to me, a copy of which you profess to have sent to me. 
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No doubt to your blackmailer’s mind this is a fine coup. 
You and your filthy associates who are the scum of the 
earth imagine that I shall be very much perturbed. As 
a matter of fact, I was always aware that you had in 
your possession the original of the letter, with all its 
plain lies and obvious absurdities, concocted by the 
filthy swine Wilde when in prison for the purpose of 
giving you a hold over me. I was equally aware that 
you were keeping this for the purposes of blackmail. I 
knew you were at the back of this filthy scoundrel 
Ransome. You have thrown off the mask now and stand 
revealed as the foulest, dirtiest and meanest skunk that 
ever drew the breath of life. I shall smash you all finally 
because I am a decent and straight man. I will show 
you up before the world for what you are. Quite apart 
from that it is my intention to give you a thrashing with 
a horsewhip. Also there are other things in store for you, 
but I won’t go into them now. There is time for every- 
thing. ‘ The mills of God grind slowly, but they grind 
exceeding small.’ Alfred Bruce Douglas to Ross, black- 
mailer.” 

He did not carry out his threats, but Ross was con- 
vinced that his enemy had secretly attacked him through 
a youth called Garratt. This boy was only eighteen years 
of age, but he had already been convicted of importuning 
and putting fluid in a letter-box. He had gone to Scotland 
Yard with a story of having been seduced by Ross. The 
police would not, however, believe the auburn-haired, 
painted youth, and the case collapsed for want of prose- 
cution. Ross now accused Crosland and Lord Alfred 
of having conspired to bring a false charge against 
him. 

The trial opened at the Old Bailey on June 22, 1914, 
the day before the fatal shot was fired at Serajevo. 
Crosland alone appeared in the dock, as Lord Alfred 
Douglas had left the country forfeiting his recognizances. 
F. E, Smith, K.C., Mr. (later Sir Ernest) Wild, K.C., 
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and Mr. Eustace Fulton prosecuted, and Mr. Cecil Hayes 
appeared for the defence. 

“F, E.” opened the case with shrewd, forceful elo- 
quence. He told of the strained relations between Ross 
and the defendant, and interspersed the narrative with 
emphatic references to the presence of a motive for 
injuring the prosecutor. The essence of the charge was 
that the defendant had attempted to foment an un- 
warrantable and baseless charge against Ross without 
reasonable grounds of suspicion. Crosland and Lord 
Alfred Douglas were alleged to have talked to Garratt 
at a café in Victoria, and urged him to make a state- 
ment against Ross whom he did not even know. The 
boy was alleged to have been told that after the criminal 
prosecution he could sue Ross for damages, and certainly 
get £1,000. 

Garratt’s mother gave evidence for the prosecution. 
She said she was earning 75. a week as a charwoman, 
out of which she paid 1s. 8d. per week for her cottage. 
The defendant, she said, had told her that Ross had 
plenty of money and would pay £1,000 damages. 

This witness was followed into the box by her son, 
He said he was at present serving six months’ imprison- 
ment for importuning and had been previously con- 
victed. He declared that Lord Alfred Douglas had told 
him that if he would give “a little statement” about 
Mr. Ross, the latter would either pay a large sum of 
money or clear out of the country. As they sat in the 
café Lord Alfred Douglas was alleged to have written 
the statement which the witness subsequently signed. 
While the witness was giving his evidence there was 
some laughter in Court. ‘‘ Don’t laugh, please,” said the 
Judge sternly. “ People who come here for amusement 
have come to the wrong place.” His Lordship was listen- 
ing to the witness with great attention, but here and 
there he threw a hint to the jury. At one point, a tele- 
phone message was mentioned and the Judge remarked, 
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was making the witness too talkative and he was soon 
clamped in Counsel’s trap. He admitted that his name 
had been associated unpleasantly with that of Wilde. 
Mr. Hayes then read a letter written by the witness’s 
parents in which he was called “a disgrace to the 
family, a social outcast, and a son and brother unfit for 
society of any kind.” All eyes were now upon the 
insolent prosecutor. 

‘ My people objected to my association with Douglas,” 
he said evenly. 

“ Not with Wilde ?” suggested Counsel. 

“No, Douglas.” 

Asked about a certain incident in his own life, Ross 
became embarrassed and suggested that he should write 
the names down. The Judge, however, over-ruled him. 
“Y never allow evidence to be given except in an 
ordinary and proper way,” he said firmly. He hedged 
obviously, and Mr. Justice Avory brought him to the 
ground with a few questions as to Dorian Gray. Ross 
said it was “a perfectly moral book.” 

“Do you think,” said the Judge quietly, “ that there 
can be such a thing as an immoral book?” 

“ Yes,” said Ross brightly. “I know heaps of them. 
Lord Alfred Douglas’s poems for instance.” 

The thrust went to its mark with more accuracy than 
even Ross could have hoped for. Flushed with anger, 
Crosland leant across the dock and shouted a protest. 
His voice was so thick with emotion that the words 
were unintelligible. Ross’s sally had been dearly bought, 
however, for the Judge made a biting commentary on 
his evidence. “The attitude of the witness to Lord 
Alfred Douglas is obvious,” he remarked. 

Ross’s evidence concluded the case for the prosecu- 
tion, and Mr. Hayes opened the defence with grim 
gusto. He referred to the prosecution as “‘a desperate 
and final effort to whitewash and establish for ever the 
reputation of Mr. Robert Ross.” 
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Crosland then went into the witness-box and spoke 
with conviction, He considered Wilde’s books dangerous 
because, although clever and brilliant, they dealt only 
with half-truths. He described Wilde’s observation, 
“© There is no such thing as an immoral book,” as “‘ the 
stand-by of all people who write dirty books.” Garratt, 
he declared, had said that he knew Ross and had made 
his statement voluntarily. 

F. E. Smith began his cross-examination amid a tense 
silence. Those in Court felt that the great advocate had 
a worthy foeman in Crosland, who was known for his 
wit and skill in debate. “F. E.” knew when to apply 
the soft pedal. He began his cross-examination with 
admirable self-discipline. Crosland agreed that Lord 
Alfred believed that they ought to let a man’s vices die 
when he had written a great book. He placed important 
answers in the witness’s mouth and Crosland was soon 
admitting that he regarded Lord Alfred as a suitable 
colleague. Now began the serious work of discrediting 
the witness. 

Counsel’s voice grew harder. “ Do you know Lord 
Alfred’s poem ‘ Two Lovers’? ” 

“Yes,” replied Crosland. 

F. E. Smith then read an extract from the poem, 
which dealt with the meeting of two boys in an enchanted 
garden. One of the youths says, “My name is Love,” 
but the other says his name is Shame, and continues : 


“ But I am Love, and I was wont to be 
Alone in this fair garden till he came 
Unasked by night. I am true Love. I fill 
The hearts of boy and girl with mutual flame.” 
Then sighing said the other, “ Have thy will, 
I am the Love that dare not speak tts name |” 
“Have you any doubt,” said Counsel firmly, “that 


the reference contained in that last verse is to unnatural 
affection ?” 
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The witness hesitated painfully. “I regret to say my 
answer is ‘ No,’ ” he said slowly. 

Counsel quickly turned from Lord Alfred to the 
witness. ‘ Who is Mrs. Parnell ?” he asked abruptly. 

“ The lady of the flat in which I live,” said Crosland 
with dignity. “In a case like this a man need not be 
ashamed to say that one has a mistress.” 

“F.E.” followed this up with questions concerning 
visits to Monte Carlo with Mrs. Parnell and grants from 
the Royal Literary Fund. 

The witness was soon on the passionate defensive. 
In reply to a question as to Ross, Crosland became very 
indignant and said, “I don’t care if a man makes a 
hog of himself, but I do object to him making the world 
his sty.” 

Ross had presented the unpublished part of De 
Profundis to the British Museum. Crosland described 
this action as “damned treacherous.” His Lordship 
bridled, ‘‘ I will not allow these words to be used here,” 
he said sternly. “I don’t know where they are going to 
stop. You must restrain your language.” These words 
had an instant effect and Crosland began to rely more 
on his wit. Those in Court were soon smiling at his 
adroit replies. 

Referring to one of his remarks, F. E. Smith said that 
the jury could take care of themselves. 

“T have no doubt they can,” riposted Crosland. “I 
want them to take care of me.” 

The jury guffawed and even the Judge smiled at this 
quip. 

“TI am here,” continued Crosland, “to fight with 
one of the finest intellects in England, and I am going 
to fight.” He summarised the contest with editorial 
crispness. “ Two thousand ‘ quids’ of Counsel against 
@ poor man.” 

The Court smiled, but His Lordship redirected the 
evidence towards the issue. 
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‘Had you anything to do with the sending of the 
person to interview this boy?” he asked. 

“ Certainly not,” replied Crosland. 

“Did you know anything about it but what Douglas 
or somebody else told you ? ” 

“1 heard it quite casually.” 

On the seventh day of the hearing, Mr. Justice Avory 
was late in taking his seat. He addressed himself to the 
jury with some annoyance. “ The Act of Parliament 
requires the presence of two Commissioners to complete 
this Court. I have had to wait half an hour because 
there was no other Commissioner present. I hope the 
legislature may some day find time to sweep away this 
archaic absurdity.” 

Although Crosland had charmed the jury with his 
quips, cross-examining Counsel continued to harass 
him. At last, exhausted but still witty, Crosland cried : 
“ You go on brow-beating me ; if you go on for another 
five hours you will probably get me to say that I mur- 
dered Queen Anne.” The jury nudged each other 
delightedly. It was pleasant to see two men who could 
give and take hard knocks. Above all, the jury were 
pleased with the waggish familiarity with which the 
witness addressed Counsel. 

In reply to one of “ F. E.’s” suggestions, Crosland 
said, ‘‘ as a man grows older, he will become riper. 
As you grow older, Mr. Smith, you will become 
riper.” 

Then came the final speeches to the jury. Counsel for 
the defence made a dignified and eloquent appeal for 
a verdict in Crosland’s favour. “ You will not punish 
Mr. Crosland,” he concluded quietly, “ because he is 
a man ferocious in his dislike of vice. This is a case of 
extreme public importance. A verdict of ‘ Guilty ’ would 
give delight in all the worst resorts in the West End of 
London.” 

F. E. Smith spoke briskly and with his usual vividness, 
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** Mr. Ross,” he said, “ has been hounded and harassed 
and driven.” 

Counsel, however, saw fit to make an allusion to the 
Bench which was both disrespectful and unfair. “ The 
Judge,” he said gently, “ holds the scales even between 
the two parties, but from some observations which His 
Lordship let fall during the case, I draw the inference 
that in some parts of the case His Lordship has adopted 
views which are not those which I had put before you. 
The learned Judge will be the first to tell you that this 
is a case in which the primary issue is an issue of fact.” 

This warning to the jury was a shrewd attempt to 
forestall a summing up which might well be adverse to 
the prosecution. The Judge had tested the evidence in 
the course of the trial and had obviously formed an un- 
flattering opinion of Robert Ross. If “ F. E.” seriously 
thought that the Judge would allow his own personal 
views to colour his summing up he was doing His Lord- 
ship an injustice. Throughout his career in the Courts 
he had sacrificed personalities to scientific exposition, 
and he could be trusted to continue to do so on the 
Bench. It is, of course, perfectly legitimate for Counsel 
to anticipate opposing Counsel’s arguments and to strip 
them of force even before they are propounded. But 
warning the jury against the Judge was unworthy of 
the man whose brilliant gifts were to lead him to the 
Woolsack. 

Mr. Justice Avory crystallised the issue with his usual 
brevity. “If the allegation on the part of the prosecu- 
tion is established, the defendant has been guilty of a 
foul conspiracy to concoct and prefer against a man a 
criminal charge which the defendant knew to be false, 
and if he has been guilty of that charge, he is deserving 
of condign punishment. On the other hand, it is sug- 
gested to the jury that he is a man who held a feeling 
of righteous indignation at the conduct of others who 
in his view have been promoting what has been called 
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the Oscar Wilde cult or vogue. According to his own 
account of himself in the witness-box, he, from a purely 
literary point of view, was indignant that the works of 
a man like Oscar Wilde should be held up to universal 
approbation and that, what was more important, excuses 
should be made by his publisher for his vices.” His Lord- 
ship warned the jury to remove “ every atom of preju- 
dice ” from the case and not to be prejudiced because 
Lord Alfred Douglas had left the country. 

His Lordship then brushed aside F. E. Smith’s broad 
hint to the jury. “ It is certainly unnecessary for Coun- 
sel,” he said quietly, “ to remind you or to suggest that 
you are not to be influenced by any view that I might 
take of the facts ; and it is unnecessary for me to remind 
you that you should not be influenced by any view that 
Counsel for the prosecution took. In my opinion, Counsel 
overlooked the important fact that you are not here for 
the purpose of determining as to the character of Mr. 
Ross. You are not here for the purpose of admiring the 
advocacy of Mr. Ross’s learned Counsel, and you are 
certainly not here to convict anybody merely because 
Mr. Ross had the good fortune to have secured the 
services of one of the most eminent and most eloquent 
of the Counsel at the English Bar. The question is 
whether the defendant knew that the charge against the 
prosecutor was false.” 

The Judge proceeded to point out some of the dangers 
of the Criminal Evidence Act, by which an accused 
person was first allowed to give evidence on his own 
behalf. “‘ Before that Act no one ever lost sight of that 
grand principle of our criminal law that no man is liable 
to be convicted unless the prosecution has satisfied the 
jury beyond any reasonable doubt of his guilt... . 
The moment the law was altered there was a danger 
that if a man went into the witness-box the jury might 
think it was for him to establish his innocence. The only 
question is : Has the prosecution satisfied you that the 
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defendant here did not believe the charge against Mr. 
Ross to be true? The question is not whether Mr. Ross 
has or has not been guilty of any of the offences.” As 
to Ross’s friendship with Wilde, the former ran the risk 
of having it said that a man was known by his com- 
panions, and Crosland was entitled to take that fact into 
consideration when Garratt’s statement was made to 
him. Mr. Justice Avory now epitomised the questions 
with admirable clarity. Did the defendant believe the 
statements made by Garratt on which he based his 
charges against the prosecutor? They were not trying 
the truth or falsehood of those statements. Finally, he 
directed them that the acquittal of Crosland would not 
imply the condemnation of Ross. 

The clarity and force of the summing up left little 
doubt as to the verdict. The jury filed back into the 
Court after less than half an hour’s deliberation. “ Not 
Guilty,” announced the foreman, and Crosland stepped 
heavily from the dock. 


CHAPTER IX 


A WAR-TIME JUDGE 


Tuz War hurled dynasties into the melting-pot 
and for the Judge it meant a great enlargement of the 
scope of legal work. The enormous mass of legal business 
now included difficult questions of International Law 
and public policy, cases dealing with the Defence of the 
Realm Act, the rights and liabilities of enemy aliens 
and the Military Service Acts. The political cases which 
will be discussed in this chapter can give no true picture 
of the multifarious and overwhelming tasks which 
confronted a War-time Judge, but they may illustrate 
Mr. Justice Avory’s tremendous adaptability and powers 
of concentration. 

Towards the end of 1915, Mr. Justice Avory heard an 
action which created tremendous public interest. The 
case concerned two well-known naturalised British 
subjects, Sir Ernest Cassel and Sir Edgar Speyer. They 
were both financiers of German origin, and when the 
War broke out, they were moving in the highest circles of 
Society and finance. Cassel was born in Cologne in 1852, 
and had settled in London. He built the Central London 
Railway, and acquired colossal banking interests of an 
international character. His philanthropy was on an 
enormous scale and he entertained lavishly. He was 
knighted in 1902 and created a Privy Councillor in 1902. 
King Edward had been very fond of him, and these 
two were often seen together at the races. Sir Edgar 
Speyer was a younger man than Sir Ernest Cassel and 
not perhaps as well known. He was born in New York in 
1862, and was the son of Gustav Speyer of Frankfurt. 
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He also settled in London and became a member of 
banking firms with offices in Frankfurt, New York and 
London. He helped to finance the Metropolitan and 
Underground Railways and soon became very wealthy. 
He was popular and much sought after and became the 
Chairman of the Queen’s Hall Orchestra. Rich and 
generous, he found himself a member of many charitable 
organisations. He became a naturalised British subject in 
1892, a baronet in 1906 and a Privy Councillor four 
years later. 

When the War broke out, the two Privy Councillors 
realised that their position was difficult, but they could 
not have anticipated such shrill persecution as began 
early in 1915. People began to raise their eyebrows as 
they passed the palatial Mayfair homes of the two 
“ aliens.” The eyebrow-raising became feverish as each 
day the heavy lists of casualties appeared in the news- 
papers. Suspicion clutched at the tails of popular 
hysteria. Whispers led to tiny paragraphs and later to 
columns. The two favourites of fortune were soon 
freely regarded as pro-German. Speyer had a house at 
Overstrand on the East Coast, and the malicious 
whispered that it was used for signalling. Social life 
became impossible for the two men in spite of their 
denial and the tact of the Authorities. In May 1915, 
Sir Edgar Speyer wrote with bitterness to the Prime 
Minister : 


“ Dear Mr. Asgurrn,—Nothing is harder to bear 
than a sense of injustice that finds no vent in expres- 
sion. For the last nine months I have kept silence 
and treated with disdain the charges of disloyalty and 
suggestions of treachery made against me in the 
Press and elsewhere. But I can keep silent no longer, 
for these charges have been repeated by public men 
who have not scrupled to use their position to inflame 
the overstrained feelings of the people. 
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** Tam not a man who can be driven or drummed by 
threats or abuse into an attitude of justification. But 
I consider it due to my honour as a loyal British sub- 
ject and my personal dignity as a man to retire from 
all my public positions. 

“ therefore write to ask you to accept my resigna- 
tion as a Privy Councillor and to revoke my baron- 
etcy.” 


Mr. Asquith’s reply was a model of tactful sympathy. 


“T can quite understand the sense of injustice and 
indignation which prompted your letter to me. I have 
known you long and well enough to estimate at their 
true value these baseless and malignant imputations 
upon your loyalty to the British Crown. The King is 
not prepared to take any such steps as you suggest in 
regard to the marks of distinction which you have 
received in recognition of public services and philan- 
thropic munificence.” 


Speyer, nevertheless, felt constrained to resign from 
the Chairmanship of Underground Electric Railways, 
the Presidency of Poplar Hospital, and from the Council 
of King Edward’s Hospital Fund. 

Sir Ernest Cassel did not propose resignation from 
the Privy Council, but he clearly shared Sir Edgar’s 
indignation. In a letter to The Times he said : 


* Sirn,—As many other British subjects of German 
extraction have given public expression of their feel- 
ings, silence might be misunderstood. Nearly half a 
century of my life has been spent in England, and all 
my interests—family, business, and social—are centred 
here. All my male relatives of military age are serving 
with the King’s Forces. My unfailing loyalty and 
devotion to this country have never varied or been 
questioned, and while affirming this I desire also to 
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express my deep sense of horror at the manner in 
which the War is being conducted by the German 
Government.” 


The persecution, however, continued. It was not only 
the groundlings who wished to hiss the two men from the 
stage of social life. Clubmen began to discuss the chance 
of having Speyer and Cassel disqualified from sitting in 
the Privy Council. Matters came to a head in December 
1915, when a Scottish baronet, Sir George Makgill, 
brought an action against the two men to show by what 
authority they claimed to be Privy Councillors, since 
they were not natural-born British subjects. 

The question came before a Divisional Court, con- 
sisting of the Lord Chief Justice, Lord Reading, Mr. 
Justice Avory and Mr. Justice Lush, Mr. Powell, K.C., 
appeared for Sir George Makgill, while Sir Robert 
Finlay, K.C., led Mr. Leslie Scott, K.C., and Mr. 
(afterwards Mr. Justice) McCardie on behalf of Sir 
Ernest Cassel. Sir Edgar Speyer, it was announced, did 
not wish to have the case argued as he had already 
offered to resign his membership of the Privy Council. 

Before the main issue was argued, the Attorney- 
General, Sir Frederick Smith, entered a plea denying the 
jurisdiction of the Court on the ground that no judgment 
in favour of Sir George Makgill was enforceable, as it 
would be an order against the Crown, The Court over- 
tuled this objection and Mr, Powell then opened his case. 
His argument, which was based on statutory interpreta- 
tion, may be briefly summarised. The Act of Settlement 
of 1700 had enacted that no aliens or naturalised 
persons could become members of Parliament or of the 
Privy Council, or hold any office of trust, either civil or 
military. An Act of 1844 had improved the status of 
aliens, but the latter were still to be excluded from 
Parliament and the Privy Council. Finally, the British 
Nationality and Status of Aliens Act, 1914, enacted that 
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naturalised persons were to have the status of natural- 
born British subjects. Mr. Powell contended that the 
disabilities against alien-born persons were preserved in 
spite of the Act of 1914. 

Lord Reading, however, overruled this contention 
and after a clear review of the statutory provisions found 
for Speyer and Cassel. Mr. Justice Avory and Mr. Justice 
Lush concurred, and the decision was subsequently 
affirmed in the Court of Appeal. 

Such a case does not, however, end in a Court of Law. 
Shattered by the ceaseless whispering against him, Sir 
Ernest Cassel spent his last days in sad retirement at 
Bournemouth. Speyer’s roots were more firm. He had 
married the daughter of a German Count and held a 
Prussian Order. His brother in America was known to be 
pro-German and Edgar Speyer soon joined him in New 
York. He carried on anti-British activities and, in 1921, 
the Home Secretary announced the revocation of his 
certificate of naturalisation. 

The tragedy of these two men pales beside the sad 
fate of Roger Casement, the native-born Irishman 
whose patriotism was divided against itself. The thrilling 
story provided the raw material for a dramatic trial, but 
it is also noteworthy for Mr. Justice Avory’s work as 
second-in-command to Lord Reading. The two lawyers 
had worked together on the Jabez Balfour case, and they 
formed an equally harmonious combination on the 
Bench. 

In April 1916, the papers announced that Sir Roger 
Casement had been arrested by the Irish Constabulary 
on the Kerry coast near Tralee Bay. The circumstances 
suggested an attempt to run men, arms and ammunition 
for the purpose of raising rebellion in Ireland. The sus- 
pected man was no ordinary adventurer. He had been 
in the Consular Service for twenty years and had retired 
on a pension in 1913. As Consul in the Congo Free State 
and Consul-General at Rio de Janeiro, he had become 
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conspicuous for his inquiries into the rubber industry. 
Two years before his retirement he had been knighted 
and given the C.M.G. His prestige was high on account 
of his long and devoted service, and there was little in his 
past to connect him with the sinister activities of which 
he was accused. 

The terms of his letter acknowledging his Knighthood 
had been almost fulsome : 


“ Dear Sirk Epwarp Grey,—I find it very hard to 
choose the words in which to make acknowledgment 
of the honour done me by the King. I am much moved 
at the proof of confidence and appreciation of my 
service on the Putamayo conveyed to me by your 
letter, wherein you tell me that the King has been 
graciously pleased to confer upon me the honour of 
Knighthood. I am indeed grateful to you for this signal 
assurance of your personal esteem and support. I am 
very deeply sensible of the honour done me by His 
Majesty. I would beg that my humble duty might be 
presented to His Majesty when you may do me the 
honour to convey to him my deep appreciation of the 
honour he has been so graciously pleased to confer 
upon me. 

** T am, dear Sir Edward, 
“ Yours sincerely, 
“Rocer CasEMENT.” 


The Government soon received strange tidings con- 
cerning the writer of that letter. Retired at the early age 
of forty-eight, unmarried, shy in society, fiercely roman- 
tic, Casement saw in the Irish cause a field for his 
energies. Towards the end of 1914, he was known to be 
moving about freely in Germany under the benevolent 
supervision of the German Government. He was 
reported to have been in constant touch with the Irish 
prison camps and to have made speeches to the prisoners. 
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In February 1916, the rumours came to a head. 
Some of the Irish prisoners at the great camp of Lahn 
Limburg were exchanged and their stories of the former 
Government official carried on them the ugly impress 
of treason. The public mind, already stirring bitterly at 
the rumours, hardened into frank hostility and contempt 
after Casement’s arrest. On April 21, the British sloop 
Bluebell was patrolling off Tralee when she sighted a 
vessel sailing the Norwegian flag. The captain of the 
Bluebell became suspicious and signalled. He was told 
that she was the Aud of Bergen, but, still unsatisfied, took 
her in charge and ordered her to follow his vessel to 
Queenstown. Just off Queenstown, the Aud stopped her 
engines and threw out a cloud of white smoke. The 
Bluebell turned about and approached rapidly. Under 
cover of the white smoke two German ensigns were 
broken at her mast and two boats were quickly lowered 
from the davits. The Bluebell fired a round at the bows 
and the men threw up their hands and were placed 
under an armed guard. The crew of the Aud consisted 
of German bluejackets, nineteen seamen and three 
officers. The Aud sank slowly and divers who were sent 
down found many rounds of ammunition on the sea- 
bed, Casement’s connection with the Aud was not diffi- 
cult to see. A day before the Aud incident, a few Irish 
peasants living on Tralee Bay were surprised to find a 
boat on the deserted shore. The matter was reported to 
the Chief Constable at Ardfest, who searched the boat 
and found a heavy bag containing ammunition and 
lifebelts. A few hours later he ran Casement to earth in 
an old Irish ruin. He was arrested and marched off to 
the police-station, but not before he had dropped a 
piece of paper containing his code. The small boy who 
inevitably treads on the heels of the policeman on such 
occasions, now rendered signal service by picking up the 
unnoticed scrap of paper and handing it in at the 
station. Three days later it was announced that a grave 
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insurrection had broken out in Ireland, the significance 
of which to Casement was clear. The successful landing 
of the arms and ammunition could have been very con- 
veniently linked up with the insurrection to form a very 
real danger to the British Empire. As it was, Casement 
was put under arrest and taken to the Tower of London. 
On his arrival in England he made a statement to the 
police in which he said : “I am Sir Roger Casement, 
and the only person to whom I have disclosed my 
identity is a priest in Tralee, Ireland.” He had not slept 
for twelve nights and was looking forward with pleasure 
to some rest in the historical prison. 

On May 13 he appeared at Bow Street to hear the 
formal charge against him. The inquiry took place on 
the 15th and lasted three days. The prisoner had 
obviously profited by a rest, for he had dressed with 
particular care and looked debonair and elegant. His 
pointed beard was beautifully trimmed, his black hair 
was perfectly oiled and brushed and his face seemed to 
have become spiritualised in suffering. His demeanour 
did not impress those in Court. He seemed to be incap- 
able of repose. When he was not scribbling in a note- 
book he would bite his nails and smile. His bronzed 
features reflected his conflicting emotions, A sudden 
painful twitching was succeeded by an eager smile to a 
friend in Court. While the Attorney-General, F. E. 
Smith, was presenting the Crown case, Casement’s 
fingers drummed upon the dock rail or strayed to his 
clothes. 

On May 17 he was committed for trial. . The 
Attorney-General had suggested that it was desirable to 
push on proceedings as quickly as possible in view of the 
situation of Irish affairs, The Government acted quickly 
and, on May 25, the Grand Jury returned a True Bill. 
The prisoner was then assigned Counsel in accordance 
with the Treason Act of 1695. The Counsel assigned 
were Mr. Alexander Sullivan, K.C., the Second Serjeant 
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of the Irish Bar, a tall bearded Irishman who had been 
called to the English Bar in 1899, Mr. Artemus Jones 
and Professor J. H. Morgan. The latter, a brilliant 
Constitutional lawyer, was not assigned as Counsel, but 
was allowed to address an argument to the Court as 
amicus curie. Counsel for the Crown formed a 
glittering array of legal talent. The Attorney-General 
(Sir Frederick Smith, K.C.) and the Solicitor-General 
(Sir George Cave, also a future Lord Chancellor) led 
Archibald Bodkin and two future Judges, Mr. Travers 
Humphreys and Mr. G. A. Branson. 

The trial opened on June 26 in the Lord Chief Jus- 
tice’s Court, before the Lord Chief Justice, Lord Reading, 
Mr. Justice Avory, Mr. Justice Horridge and a jury. 
Apart from the interesting procedure, the trial is worth 
describing as the story of the most thrilling spy episode 
in our criminal archives. 

The proceedings opened with the Usher’s cry “‘ Oyez.” 
He adjured “all manner of persons to keep silence ” 
and to listen to the arraignment. After the Master of the 
Crown Office had read the indictment, Serjeant Sullivan 
moved to quash it “on the ground that no offence 
known to the law is disclosed by the indictment as 
framed,” The Lord Chief Justice suggested that the 
motion for quashing should be taken at the end of 
the case for the prosecution, and this course was 
adopted. 

The prisoner pleaded “* Not Guilty ” in a firm resonant 
voice, and the Attorney-General then opened the case 
for the Crown. His speech was a masterpiece of concise 
and unemotional narrative. After describing the 
prisoner’s character, he pointed out that the prisoner 
was not a life-long rebel against England and all that 
England stood for, as many others well known in Irish 
history had been. “ His career,” said the Attorney- 
General, “ had not been without public distinction, and 
the earlier stages of it, it may even now be remembered 
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to his credit, were directed, not to the destruction of 
this great Empire, but to its consolidation and develop- 
ment.” Quietly, almost nonchalantly, “ F. E.” read out 
the letter of thanks in which Casement had acknow- 
ledged his Knighthood. His comment upon the letter 
was incisive. “‘ The sovereign of the country to whom 
his humble duty was sent in 1911 was, in that year, the 
ruler of a great and wealthy nation, living at peace, 
unassailed, and it almost seemed unassailable. In 1914 
this same nation was struggling for its possessions, for 
its honour, for its very life, in the most prodigious war 
that had ever tested human fortitude. To the sovereign 
of that country, in the hour of its unchallenged greatness, 
he sends his humble duty. It will be my task now to 
acquaint you with the manner in which he carried out 
his humble duty in times dark enough to test the value 
of the unsolicited professions he was so forward in 
making.” 

The Attorney-General went on to describe Case- 
ment’s activities in powerful but pointed sentences. 
“ The Irish prisoners of war were there (in Germany),” 
he said, “‘ emotional, excitable, uninformed, the easy 
victims, it was hoped, of seduction. Nor was the seducer 
wanting : the letter writer of 1911 was to be tested.” 
Casement introduced himself as “ Sir Roger Casement, 
the organiser of the Irish Volunteers.” Ireland, he 
claimed, would have everything to be gained by Ger- 
many winning the war. Those who joined the Irish 
Brigade would be sent to Berlin as the guests of the 
German Government, In the event of Germany winning 
a sea battle, Casement promised to land a brigade in 
Treland to defend that country against the enemy Eng- 
land. If Germany lost the war, either he or the Imperial 
German Government would give each man in the 
Brigade a bonus of from £10 to £20 with a free passage 
to America. These promises were received with con- 
tempt by the vast majority of the prisoners and the 
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tempter was greeted with hisses. One private in the 
Munster Fusiliers actually struck Casement, who was 
only “saved from further violence by the intervention 
of an escort of Prussian Guards, who had been assigned 
to him for his protection by a nation which thinks of 
everything.” Those Irish prisoners who turned their 
backs on Casement were punished by a reduction in 
their rations. The few men who were seduced from their 
allegiance were given a green uniform with a harp and 
shamrock worked upon it and unusually liberal rations. 

Counsel then described the events which had taken 
place on the lonely and wind-swept Kerry coast near 
Tralee Bay. The code which the small boy had picked 
up was then examined. A few of its terms showed the 
nature of the contemplated messages : “‘ Await further 
instructions. Await favourable opportunity. Send agent 
at once. .. . Railway communications have been stopped 
... send another ship to . . . send a vessel if possible.” 
The Attorney-General’s concluding sentences remained 
with the jury long after he had sat down : “ Rhetoric 
would be misplaced, for the proved facts are more 
eloquent than words. The prisoner, blinded by a hatred 
to this country, as malignant in quality as it was sudden 
in origin, has played a desperate hazard. He has played 
it and he has lost it. To-day the forfeit is claimed.” 

The prosecution then called its witnesses, who sup- 
plemented ‘“F. E.’s” rhetoric with their roughly-told 
but vivid stories. Casement listened to these exchanged 
Irish prisoners with apparent unconcern. The Solicitor- 
General examined a former private in the Munster 
Fusiliers concerning the Irish Brigade. 

“What were they to do in Ireland ? ” 

“Free England,” came the reply in a rich Irish 
brogue. 

“ Did he say whom they were to fight against ? ” 

“ Against England.” 

His companions gave even more damaging evidence. 
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Daniel O’Brien, formerly a private in the Leinster regi- 
ment, told of a speech in which Casement had said that 
he had come to form an Irish Brigade, and wanted all 
Irishmen to join the Brigade and become “ guests of the 
German Army.” 

Other witnesses followed who told of how they were 
punished for refusing to join the Brigade. 

Those in Court grew indignant as the soldiers told 
of how the bread rations were reduced from 750 grammes 
to 300 and mangolds were substituted for potatoes. 

The landing of Casement in Ireland was described by 
the simple Irish peasants who had come to give evidence. 
A farmer described how he had risen at two o’clock on 
Good Friday morning to say his prayers at the Holy 
Well. He had noticed a strange boat and footprints. 
The Bench had followed the story of these men with 
great attention and the three Judges were alert for am- 
biguous answers. The farmer had noticed “ three foot- 
prints,” but Mr. Justice Avory was anxious to have the 
matter made clear. 

“What do you mean,” he asked, “ by ‘ three foot- 
prints’ ?” 

“ Footprints of three men,” explained the man. 

The small boy who had picked up the code gave his 
evidence without a trace of nervousness. He was obvi- 
ously enjoying every second of his triumph as he 
described picking up the piece of paper. 

After much tedious evidence of a formal nature, the 
case for the Crown concluded. 

Serjeant Sullivan now rose to quash the indictment. 
His highly technical argument lasted two hours, and the 
jury grew more and more dazed. Counsel pleaded that 
the Statute of Treasons of 1351 did not apply to acts 
committed outside the realm. This contention was be- 
decked with rich, but somewhat dull, learning. Casement 
yawned enormously while his Counsel conducted their 
learned arguments. Serjeant Sullivan’s submissions were 
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tested at every point by their Lordships. Mr. Justice 
Avory was completely at home in this case. A purely 
scientific argument had always appealed to his palate, 
and his researches into the law of treason in the Lynch 
and Jameson cases had familiarised him with the knotty 
questions which Serjeant Sullivan was raising. His 
acquaintance with the mass of case law was extensive, 
and on more than one occasion Counse} stood corrected. 
Serjeant Sullivan at one point referred to an old case, 
but Mr. Justice Avory was quick to indicate its limita- 
tions. ‘Was not an English subject who committed 
murder abroad triable in this country if he came back?” 
asked His Lordship. 

“T think not, my Lord, at Common Law,” replied 
Counsel. “I think the old difficulty of venue existed. 
That is my impression reading it through at the moment. 
I cannot give the answer on book.” 

“T think,” observed His Lordship, “ you will find 
authority for the proposition he can be tried, and if he 
can be tried the Court probably found some way out 
of the difficulty about venue.” 

Later, Counsel mentioned the Lynch case. “TI shall 
have to trespass again,” he said, “and borrow the 
shorthand notes of The King 2. Lynch.” 

“ You will find,” said Mr. Justice Avory, “on the 
conclusion of the case for the prosecution the argument 
was really put before the Court, it was quite shortly put 
at the earlier stage.” 

His Lordship’s wonderful memory was only matched 
by his skill in technical construction, Serjeant Sullivan 
had referred in the course of his argument to a Statute 
of Henry VIII’s reign. He was reciting a section of the 
Act when the Judge interrupted him. “ I think you must 
begin earlier,” he said. Counsel went on with his recital 
and showed that all manner of treasons were to be 
triable by the King’s Bench. “‘ That only sweeps them 
into that Statute,” said Mr. Justice Avory briefly. 
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* Yes, it does,” admitted Counsel. 

Professor Morgan continued the argument and found 
that the Judges were prepared to test every inch of his 
submissions. The learned Counsel referred at great 
length to an authority. 

** That is what some people thought,” said Mr. Justice 
Avory. “‘ Read also what other people thought.” 

Professor Morgan read a statement, adding, “I do 
not observe any authority for that.” 

“ Except Hawkins is an authority,” said His Lordship 
drily. 

“ And Lord Coke, the authority of the Institutes,” 
added the Lord Chief Justice. 

Mr. Morgan then attacked the authority of Coke, 
“ writing in his library and quoting authorities which 
it is evident he had never read.” 

“ You are assuming two facts,” said Mr. Justice Avory, 
* of which there is no proof ; either that he wrote them 
in his library or that he did not know what he was 
talking about.” 

Apart from these somewhat academic exchanges, the 
technical objection was not of great interest. The Lord 
Chief Justice ruled that the opinions of the great Masters 
of the Common Law could not be disregarded and the 
motion was refused. 

Before Serjeant Sullivan made his speech for the 
defence, Casement stood up to make a statement. In a 
quiet dignified tone he denied receiving German gold 
or being responsible for the reduction of the prisoners’ 
rations. “‘I trust, gentlemen of the jury,” he said im- 
pressively, “I have made that statement clearly and 
emphatically enough for all men, even my most bitter 
enemies, to comprehend that a man who, in the news- 
papers, is said to be just another Irish traitor, may be a 
gentleman.” 

Serjeant Sullivan was faced with a formidable task, 
especially as he did not propose to call witnesses. His 
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argument was well considered and ingenious. He urged 
that Casement’s activities were prompted by a desire to 
use the Irish Brigade for the defence of Southern Ireland 
against the Ulster Volunteers. The argument was plaus- 
ible, backed as it was by the mass of evidence which 
indicated that the Brigade was to be used only in Ireland. 
Counsel had spoken for two hours when his voice seemed 
to grow frayed. He began to repeat himself hopelessly. 
Suddenly, he paused. This was, however, no attempt to 
regain his argument. His whole frame trembled as he 
tried to form a sentence. “I regret, my Lord,” he mur- 
mured weakly, “ to say that I have completely broken 
down.” He sank into a chair and buried his head in his 
hands, 

“ Then, of course,” said the Lord Chief Justice sym- 
pathetically, “ we will adjourn until to-morrow morn- 
ing.” 

The following day the Judges took their places with a 
sense of relaxed tension. Mr. Sullivan had wisely decided 
to let his Junior carry on. 

Mr. Artemus Jones made a dignified appeal to the 
jury. “ The ancient and valiant race from which this 
man springs does not produce the type of man who 
shrinks from death for the sake of his country. The 
history of Ireland contains many melancholy and sad 
chapters, and not the least sad is the chapter which tells 
and speaks so eloquently of so many mistaken sons of 
that unfortunate country who have gone to the scaffold, 
as they think, for the sake of their native land. I am not 
going to base any appeal to you upon emotion. If the 
Crown had made out their case, it is your duty as lawful 
citizens to return a verdict of ‘Guilty’ : but I claim this, 
that the law requires that the Crown should prove their 
case and prove it up to the hilt...” 

The Attorney-General followed with a powerful 
speech, in which he prodded all the weak points in Case- 
ment’s defence, especially the possession of the code and 
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the plan of landing in Ireland after a German naval 
victory. Counsel made great play with the prisoner’s 
relationship with the German Government. “I am un- 
aware,” he said quietly, “ of anything in the history of 
the German nation during this war which would lead 
me to accept with enthusiasm the suggestion that they 
would be prepared to offer unlimited hospitality to a 
number of Irish soldiers in order that when the war was 
over they would be able to write a new page in the 
purely domestic history of their country.” He concluded 
his speech on a sharp note: “I have discharged my 
responsibility in this case: I leave you to discharge 
ours,” 

The Lord Chief Justice summed up the difficult case 
with great acuteness. In conclusion he warned the jury 
not to be prejudiced by political passions. His Lordship 
had spoken for two hours, but the jury needed only half 
that time to reach a verdict. Their names were called 
over in painful silence, and the foreman then announced 
the verdict of “ Guilty.” 

On being asked if he wished “‘ to say for himself why 
the Court should not pass sentence and judgment upon 
him,” Casement drew a bulky manuscript from his 
pocket and began to read. His hands trembled violently, 
although a satirical smile played over his lips. The 
speech itself had been prepared three weeks before in 
anticipation of the verdict. It was obviously the work 
of a brave, but fanatical, idealist. 

“ Loyalty,” he said passionately, “is a sentiment, not 
a law. It rests on love, not on restraint. The Government 
of Ireland by England rests on restraint and not on law ; 
and since it demands no love it can evoke no loyalty. 

. If small nationalities were to be the pawns in this 
game of embittered giants, I saw no reason why Ireland 
should shed her blood in any cause but her own, and 
if that be treason beyond the seas I am not ashamed to 
avow it or to answer for it here with my life.” He paused 
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eyes closed. Casement’s lips tightened as he turned to 
his document. “ The difference between us,” he said 
harshly, “ was that the Unionist champions chose a path 
they felt would Jead to the Woolsack ; while I went a 
road I knew must lead to the dock, and the event proves 
we were both right . . . and so, I am prouder to stand 
here to-day in the traitor’s dock to answer this impeach- 
ment than to fill the place of my Right Honourable 
accusers.” 

Suddenly he returned to the question of Ireland. 

‘ And what will Home Rule do in return for what its 
vague promise has taken and still hopes to take away 
from Ireland? It is not necessary to climb the painful 
stairs of Irish history—that treadmill of a nation whose 
labours are as vain for her own uplifting as the convict’s 
exertions are for his redemption—to review the long list 
of British promises made only to be broken—of Irish 
hopes raised only to be dashed to the ground. Home 
Rule when it comes, if it does, will find an Ireland 
drained of all that is vital to its very existence—unless it 
be that unconquerable hope we built on the grave of 
the dead. We are told that if Irishmen go to die by the 
thousand, not for Ireland, but for Flanders, for Belgium 
—for a patch of sand on the deserts of Mesopotamia or 
a rocky trench on the heights of Gallipoli, they are 
winning self-government for Ireland, but if they dare 
to lay down their lives on their native soil, if they dare to 
dream even that freedom can be won only at home by 
men resolved to fight for it there, then they are traitors 
to their country, and their dream and their death are 
alike phases of a dishonourable phantasy. But history 
is not so recorded in other lands. In Ireland alone in 
this twentieth century is loyalty held to be a crime. ...” 

“ Oyez !” shouted the Usher, and the three Judges 
assumed the black cap. Amid a deep silence the Lord 
Chief Justice sentenced the prisoner to death. While 
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Lord Reading was speaking, Casement smiled with 
sardonic indifference. He seemed to be the least dis- 
turbed person in the Court. The calm voice of the 
Lord Chief Justice grew quieter as he said the last words, 
“ And may the Lord have mercy on your soul.” “Amen,” 
said Mr. Justice Avory. 

Although Casement had denied the jurisdiction of any 
English Court to try him, he did not hesitate to appeal 
to the Court of Criminal Appeal. That Court, presided 
over by Mr. Justice Darling, dismissed the appeal with- 
out calling upon the Attorney-General to reply to 
Serjeant Sullivan. The higher Court had cause to be 
grateful to the Lord Chief Justice and his fellow Judges 
for the patience and skill with which they had heard the 
difficult case. 

In the interval between Casement’s sentence and his 
execution he was de-knighted and his name was erased 
from the Register of C.M.G.s. Meanwhile, several peti- 
tions were sent to the Prime Minister and Home Secre- 
tary on his behalf. A reprieve, it was urged, would soothe 
the bitter feelings in Ireland and make a good impression 
throughout the Empire and abroad. It was also sug- 
gested that the tropical fevers which Casement had 
experienced during his career of public service had un- 
balanced him. Among those who signed one of the 
petitions were William Archer, Arnold Bennett, G. K. 
Chesterton, Conan Doyle, John Drinkwater, John Gals- 
worthy, John Masefield, the Bishop of Winchester and 
Israel Zangwill. Lord Oxford has said in his biography 
that although the Cabinet were prepared to reprieve 
Casement on the ground of insanity, no alienist would 
accept the responsibility of certifying him. And on the 
morning of August 3, 1916, Roger Casement was 
hanged in Pentonville Prison. So ended this tragedy of 
divided loyalties, 


CHAPTER & 


GRAND GUIGNOL 


Onz nicur while the Zeppelins were dropping bombs 
on London a horrible crime took place in a Soho cellar. 
Although a man was subsequently sent to the scaffold, 
the identity of the person who struck the fatal blows will 
never be known. The nature of the evidence, however, 
makes speculation attractive. It seems likely that the 
convicted man deliberately intended to save his mis- 
tress’s life at the expense of his own. 

The story opens at 8.30 on the morning of November 2, 
1917. A roadsweeper in Regent Square, Bloomsbury, 
came across a parcel stuffed into the garden railings. 
He unfastened the package and was horrified to discover 
the body of a woman minus head, legs and hands. 
The parcel also contained a tiny piece of brown paper 
on which the words “ Blodie Belgium” had been 
crudely scrawled. A few yards away a paper parcel was 
picked up, containing a pair of mutilated legs. 

Chief-Inspector Wensley of Scotland Yard was put in 
charge of the case and he set to work at once. Part of the 
sheet round the body bore a cotton laundry mark 
“IH,” The mark was quickly photographed and 
reproduced in all the newspapers. Meanwhile, the 
divisional police surgeon, who examined the body, stated 
that the dismemberment had been effected by someone 
who had knowledge of the anatomy of joints. Further- 
more, the neatness of the severance indicated the use of 
no ordinary knife. The state of the blood on the trunk 
showed that death had taken place within thirty-six 
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hours, and that the severance of the body had occurred 
after death. 

Wensley’s foresight was soon rewarded. The following 
day a laundress identified the mark in the corner of the 
sheet. The victim was Madame Emilienne Gerard, of 
50 Munster Square, Regent’s Park. She was the wife of 
a French chef, who was then in the trenches. She had 
acted as housekeeper to a French butcher, Louis Voisin, 
who occupied a basement at 101 Charlotte Street, W. 
He was a powerful fellow with a heavy moustache, and 
his “‘ bonhomie ” and bluff good nature had made him a 
favourite with his countrywomen in London’s Latin 
Quarter. The police quickly discovered that during one 
of Madame Gerard’s visits to France, he had found a 
new mistress in Berthe Roche. The latter was a French- 
woman whose husband had recently been killed at the 
Front. Voisin and his mistress were obvious targets for 
inquiries, and the police paid the couple a visit. They 
denied any knowledge of the crime, but the officers had 
noticed the bloodstained walls of their kitchen. They 
were taken to Bow Street and searched. Some keys were 
found in Voisin’s possession, one of which fitted the door 
of a cellar at 101 Charlotte Street. Interesting also was 
the fact that Roche was wearing a brooch which was the 
property of Madame Gerard. 

The chain of evidence was now to receive its strongest 
link. A cask in the cellar contained the head and missing 
hands of Madame Gerard. They fitted the trunk 
perfectly. 

Chief-Inspector Wensley now decided to ask Voisin 
and his mistress a few questions. The butcher stated 
that Madame Gerard had acted as his housekeeper. He 
had paid the rent for her flat while she was in France, 
and had described himself as her brother-in-law. He 
said that he had last seen her on the afternoon of October 
31 when she went, he believed, to Southampton to see a 
friend off to France. He had promised to feed her cat 
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during her absence and had gone to the flat in November 
2 and 3. Wensley then asked Voisin to write the 
words “‘ Bloody Belgium.” The butcher hesitated for a 
moment and then wrote the words “ Blodie Belgium.” 
The inaccuracy was identical with that in the words on 
the scrap of paper ! Wensley at once charged the couple 
with murder. When the charge was interpreted to them, 
Roche turned upon the butcher and spat abuse at him in 
gutter French. One sentence repeated itself, “ You 
have deceived me.” Voisin shrugged his shoulders. 
“ Tt is unfortunate,” he murmured. 

There were still many puzzling features about the case. 
An examination of Madame Gerard’s flat in Munster 
Square disclosed a pail containing water mixed with 
blood, and a Gladstone bag with Voisin’s initials on it. 
The bedclothes were folded up and covered with a white 
centre-pane stained with blood. How to account for these 
bloodstains in the flat? Voisin was ready with an 
explanation, which he offered Wensley two days after 
his dramatic slip at Bow Street. “ Madame Roche is not 
concerned in this crime at all,” he said. “ The crime was 
committed at Madame Gerard’s place.” 

He stated that when he called there he was astonished 
to find the floor and carpet covered with blood. Madame 
Gerard’s head and hands were wrapped in a flannel 
jacket. He lost his nerve and imagined that a trap had 
been laid for him. He cleaned up the blood and carried 
the remains away. He hinted that Madame Gerard was 
keeping bad company. 

The prosecution, however, suggested that Voisin had 
taken the head and hands to the flat. More interesting 
evidence was soon to come to light. Dr. Spilsbury exam~ 
ined the remains of poor Madame Gerard and found 
bruising on the limbs suggestive of a struggle and indi- 
cations of asphyxia. From the nature of the bloodmarks 
found in Charlotte Street, he thought the murder had 
been committed there. He took fourteen samples of the 
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blood found on the kitchen door and in each of them 
discovered human blood. The head and hands were 
partially covered with alum which is sometimes used by 
butchers for salting meat. His theories as to the death 
blows were interesting. He thought that the woman’s 
head had been battered with some blunt instrument 
while she was lying on the floor. The weapon must have 
scattered blood as it rose and fell. The woman had 
obviously attempted to defend herself, because there 
were marks on her right hand, showing that she had tried 
to ward off the blows. 

Now, this evidence seemed to point to Berthe Roche 
rather than to Voisin. The latter was powerfully-built, 
and could have bludgeoned the unfortunate woman with 
ease, Madame Gerard had, however, been battered by a 
great number of successive blows, which indicated a less 
powerful assailant than the butcher. The clots of blood 
on the deceased’s head pointed to partial strangulation, 
and the discovery of a bloodstained towel in Voisin’s 
house suggested that it had been wrapped around her 
head to stifle her cries. 

Voisin declared that his mistress was innocent and 
the latter indignantly supported his statement. She 
stated that she had never seen Madame Gerard in her 
life. On the night of October 31 she was in bed with 
Voisin when she was awakened by the dreaded cry 
“Take cover.” Unnerved by the thought of the impen- 
ding air raid, she had gone into the passage and cowered 
there until the raid was over. Voisin had snored on 
throughout the air raid. He got up at about 8 o’clock on 
November 1 and said he had been to Epping Forest to kill 
a calf. She pointed out that he was wearing a shirt which 
did not belong to him. He said his own had been covered 
with calf’s blood so that he had borrowed a friend’s. 

Voisin and Roche came up for trial at the Old Bailey, 
before Mr. Justice Darling, on January 16, 1917. Sir 
Richard Muir, who led for the Crown, made an attempt 
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to reconstruct the crime. Madame Gerard had been 
heard moving about in her flat at 11.15 on the night of 
October 31. Then had come the raid. The people who 
tenanted the flat above had returned from the tube 
stations at 3 a.m. There was no sound from the flat 
below. What had happened to Madame Gerard while 
the Zeppelins were spreading death from the skies? 
Was it not possible that she had taken fright and decided 
to seek shelter with her countryman and her former 
lover ? No one will ever know what took place when 
Madame Gerard arrived in Charlotte Street, but surmise 
is almost irresistible. Voisin was asleep with Berthe 
Roche beside him. Madame Gerard entered in a state of 
great agitation. Roche was vainly trying to sleep, when 
her countrywoman entered the room with all the 
familiarity of past acquaintance. The women began to 
exchange unpleasantries, while Voisin, angry at being 
disturbed, attempted to pacify them. Madame Gerard 
was humiliated to discover that she had been replaced so 
quickly. Berthe Roche saw in the visitor a hated rival 
stealing back to her former lover. The buzzing of enemy 
aircraft overhead may have overstrained Roche’s nerves. 
Her hysteria perhaps gave way to homicidal jealousy. 
She may have suddenly picked up a weapon and attacked 
Madame Gerard. Before Voisin could interfere Madame 
Gerard was shouting for help. Fearful of discovery, he 
had flung a towel round her while Roche bludgeoned 
her to death. Whatever happened, it is certain that 
Voisin skilfully dismembered the body which he had 
once caressed. It is likely that he went to Madame 
Gerard’s flat to make all in readiness for the arrival of the 
police. He sprinkled blood lavishly to suggest a recent 
tragedy there. Hence the stain on the counterpane 
and the pail of water mixed with blood in which the 
murderer would have washed. 

Voisin’s defence could not surmount the great wall 
of evidence which Wensley and Spilsbury had raised. 
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The butcher attributed the bloodstains in his kitchen to 
the fact that he often used to bring back meat from the 
market. The analysts had, however, proved that it was 
human blood. The kitchen door was brought into Court, 
and Dr. Spilsbury demonstrated the bloodstains to the 
jury. The latter were then taken to Charlotte Street in 
charge of Court ushers and the Sheriff of London. 
There, the bloodstains were pointed out to them. As to 
Voisin’s suggestion that Madame Gerard might have 
been murdered by one of her male visitors, the police 
stated that there was no evidence of any irregularity in 
her mode of life in Munster Square. 

Although Voisin was sentenced to death, his chivalry 
saved Berthe Roche from the gallows. The Judge 
directed that she could not be convicted of wilful murder. 
She was, however, remanded until the following sessions 
on a charge of being an accessory after the fact to the 
murder of Madame Gerard. 

Berthe Roche appeared before Mr. Justice Avory at 
the Old Bailey on February 28, 1918. She repeated her 
story in the witness-box and insisted that she had never 
entered the cellar in Charlotte Street where the crime 
was alleged to have taken place. The Judge questioned 
her closely as to this matter, but the witness insisted that 
Voisin had told her not to go into the back room as it 
was let to an old man. 

“Did you ever see Madame Gerard in your life, alive 
or dead ?” asked her Counsel. 

“* Never.” 

“Did you ever notice any bloodstains in the passage 
or on the door of 101 Charlotte Street ? ” 

“ Never.” 

After Dr. Spilsbury had given his evidence, Muir 
suggested that during the air raid of October 31, 
Madame Gerard might have thought of the under- 
ground cellar and gone there after everyone except 
Voisin and Roche had left. 
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Mr. Justice Avory’s summing up was brief and un- 
equivocal. “To establish the charge,” he said, “ the 
prosecution must satisfy you first, that Voisin in fact 
murdered Madame Gerard ; secondly, that the prisoner 
knew he had done so ; and thirdly that she assisted him 
to conceal the crime to avoid conviction or to hinder 
his apprehension.” His Lordship’s comment on the 
prisoner’s evidence left no doubt in the jury’s mind. 
“If she had not the curiosity to look into that room,” 
said His Lordship, “ it is clear that she does not suffer 
from the weakness usually attributed to her sex.” 

The jury needed only a few minutes to bring in a 
verdict of “ Guilty.” On hearing this, Roche began to 
speak rapidly in French. “I am innocent. I did not 
know Madame Gerard,” she cried. Suddenly she burst 
into tears and collapsed. The Judge had to wait several 
minutes before passing sentence, owing to the moaning 
of the prisoner. He then sentenced her to seven years’ 
penal servitude. 

The following morning Voisin was hanged in Penton- 
ville, He went to the scaffold with great courage and 
resignation. Berthe Roche was not made of the same 
stuff. She began to claw the walls of her prison cell and 
became completely insane. She died early in 1919. 


The horrors of the war brutalised many otherwise 
normal people. Many of the men who returned from the 
trenches found no jobs and grew hangdog and cynical. 
Hardened to the sight of death before they were out of 
their teens, these middle-aged boys often turned to 
crimes of violence as post-war recreation, Two such 
men appeared on a murder charge before Mr. Justice 
Avory in December 1920. The Crumbles murder case 
is noteworthy for Mr. Justice Avory’s brilliant summing 
up, but it is also interesting as a picture of Marshall Hall 
fighting a magnificent losing battle. Horace Avory had 
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always liked the tempestuous defender, and soon after 
his appointment to the Bench he wrote Marshall Hall 
a letter which shows that regard : 


“ My pear MarsHaLt,—lIt was a great pleasure to 
me to receive your letter of congratulation. I appre- 
ciate its sincerity and hope that you will continue to 
prosper, and that you will not find me more fying on 
the Bench than you have found me at the Bar. 

“ Yours sincerely, 
“ Horace E, Avory.” 


In the case of Field and Gray, Marshall Hall did not 
let his sense of the dramatic lead him astray, and his 
long experience of Horace Avory prevented him from 
antagonising the Bench. Although the defender’s rhetoric 
split upon the Judge’s summing up, the case may be 
regarded as an equal triumph for the two lawyers whose 
gifts differed so widely. 

The scene of the horrible Eastbourne crime was the 
Crumbles, a lonely stretch of shingle running from 
Eastbourne to Pevensey. The victim was Irene Munro, 
a pretty, seventeen year old typist who had come to 
Eastbourne for her annual fortnight’s holiday. She 
left her lodgings on the afternoon of August 19, and 
never returned. She was last seen walking across the 
Crumbles with two young men dressed in grey. One of 
the men had his arm through hers and they were laugh- 
ing and joking as they walked. The following day a boy, 
who happened to be on the Crumbles with his mother, 
began to play on the shingle. Suddenly, he caught sight 
of a human foot. He called his mother and they brought 
aman to the scene. A few yards from the foot they found 
the body of Irene Munro buried in the shingle. The face 
was horribly mutilated and it was evident that terrible 
violence had been used. The left arm of the body was 
fully extended, and the head was bent forward on the 
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arm. The skirt was folded back so that the right thigh 
was exposed. The boy was sent for the police who at once 
noticed the presence of a large ironstone brick near the 
body. The dull red stain on it looked suspiciously like 
blood, 

The post-mortem examination revealed that the girl’s 
lower jaw was broken while the upper jaw was fractured. 
Several teeth had been broken and there were wounds 
on the lip and right temple. The girl was not a maiden, 
It appeared that the unfortunate girl had been stunned 
and that a blow on the left side of the face with the brick 
had proved fatal. Mr. Webster, the Home Office analyst, 
announced that there was human blood on the ironstone 
brick. 

The police made careful inquiries and finally arrested 
two young men, Field and Gray. The former was a boy 
of nineteen, who had been in the Navy, and the latter 
was an older man who had been discharged from the 
Army as medically unfit. After the War, they had settled 
at Eastbourne and, both being workless and with similar 
tastes, they had become close friends. They were released 
after they had made a statement to the effect that they 
were in Pevensey with a servant girl on the afternoon 
of August roth. They accounted for their day with a 
wealth of detail. On the morning of August 19th they 
were chatting to two barmaids in a public-house. In the 
afternoon they were at Pevensey, where they remained 
until four o’clock, They returned to Gray’s home, where 
they had tea prepared by the latter’s wife. Afterwards 
they had visited the Eastbourne Hippodrome, where 
Field had paid the attendant two shillings which he 
had borrowed three months previously. 

Although at liberty the men were still a little nervous. 
The newspapers talked incessantly of the two men who 
had been last seen with the girl, and Field and Gray 
decided to concoct an alibi. A servant girl called Baxter 
went out to post a letter one evening, when Gray and 
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Field approached and asked her if they could walk home 
with her. She was not averse, and the trio met again, 
The following Monday they went for a walk on the golf 
links and picked blackberries. They attempted to induce 
her to say that they had been with her at Pevensey on 
the afternoon of Thursday, August 19. She would not 
agree to do so and said, “I don’t like Eastbourne, 
because I am afraid of getting murdered myself.” One 
of the two men had replied, “ It isn’t the Eastbourne 
people—it’s the people who come from London.” 

The police were interested in the girl’s story, especi- 
ally as two fellow-servants of Baxter’s testified that she 
did not leave the house in the afternoon of August 19. 
Powerful evidence of identification had meanwhile come 
to light. Field and Gray were seen on an omnibus on 
the fateful afternoon by the conductor who knew them 
both well. He saw them get off at the Archery, and greet 
a girl who wore no coat and carried a little bag. The 
girl had walked towards them saying, “ Hello, Jack.” 
He identified the girl with a photograph of Irene Munro. 
A labourer also came forward with valuable evidence. 
He was sitting in a railway hut near the Crumbles, 
when he saw a girl pass with two young men. One of the 
men carried a yellow-coloured stick with a dog’s head 
on it. Such a stick was later found at Field’s house. One 
of the young men came up to him and gave him a sandy 
kitten saying, “‘ Here you are, here’s a kitten for you.” 
They waved back and said, “‘ Look after the kitten.” 
He also identified the girl with the photograph of Irene 
Munro. 

Field and Gray were now lodged in Maidstone Gaol, 
where the latter destroyed whatever chance they had 
had. While at exercise, Gray was alleged to have told 
Dallington, a bicycle thief, to say that they had been 
to the circus together on the afternoon of August 19. 
Now, the entrance to Gray’s cell was an iron grating 
through which he could talk to other prisoners. A convict 
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name Smith was doing extra work in the passage when 
Gray spoke to him. “ I was with the girl almost till the 
hour it happened,” he confided, “but that does not 
mean to say I done it... . There is a man on the next 
floor who knows me and the girl, and I am going to get 
him to say he saw a sailor with her.” Smith was now 
sympathetically interested. 

“ How did it happen ? ” he asked. 

‘* By dropping a stone on her head,” replied Gray. 

“How do you know that?” And Gray replied, “I 
have seen the stone.” 

The prosecution had obviously a strong case, and 
Charles Gill, who appeared for the Crown, had prepared 
his material very thoroughly. 

The trial opened before Mr. Justice Avory at the 
Sussex Assizes. Marshall Hall appeared with Mr. John 
Flowers for Gray, and J. D. Cassels defended Field. 

“Not Guilty, sir,” cried the two prisoners, and 
Charles Gill rose to his feet with his usual solemnity. 
He had recently returned to the Bar after a retirement, 
and now put his case with all his old thoroughness. He 
stressed the mutilated condition of the body and the 
efforts of the prisoners to create an alibi. Slowly and 
deliberately, he went through the evidence of identifica- 
tion and called his first witnesses, conscious of the strength 
of his case. The medical witnesses agreed that death 
was due to shock following concussion and that the 
brick could have caused the injuries on the left side of 
the face. They were not unanimous, however, as to the 
approximate time of death. Dr. Cadman, the police 
surgeon, had examined the body at 11 p.m. on the goth. 
He had stated at the inquest that, in his opinion, eleven 
o’clock on the night of the 19th was the earliest time the 
girl could have been killed. He now stated that from 
the position of the body he thought that death had taken 
place on the afternoon of the rgth. 

Marshall Hall, who had had extensive experience of 
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medical witnesses, now proceeded to make capital out 
of the doctor’s statement at the inquest. Instead of dis- 
crediting the witness he cleverly held the latter to his 
previous statement. If the girl had died at 11 p.m., at 
the earliest she could not have been murdered in the 
afternoon when she was seen with the two prisoners ! 
Under the skilful questioning, the doctor adhered to his 
previous opinion, but the Judge had not overlooked the 
discrepancy. 

“1 have a note,” said his Lordship, “ that you said 
the position of the body was consistent with death on 
the Thursday afternoon.” “I do not withdraw that,” 
replied the doctor. 

Unfortunately for the defence, other medical witnesses 
declared with conviction that death could have taken 
place between 3.30 and 5 o’clock of the afternoon of the 
tgth, 

Gill now called a barmaid from the Albemarle, who 
told of the prisoners’ visit there on the evening of 
August 19. The two men had beer and asked her to go to 
the Hippodrome with them, but she declined. She had 
noticed that they were smoking expensive cigarettes and 
drinking bottled beer. She had never seen them do that 
before. 

The bus conductor who followed her into the box 
insisted that the two men had boarded his bus at 2.45 
p.m. on August 19. He saw a girl greet them at the 
Archery. Gill handed the witness a photograph of Irene 
Munro which the witness identified as that of the girl in 
question. 

“ Are you able to say definitely,” asked his Lordship, 
“ that the girl joined the two men ? ” 

“She was going towards them when she spoke to 
them,” 

The prosecution proceeded to call more witnesses who 
swore that they had seen the two men walking with a 
girl towards the Crumbles. The Judge repeatedly told 
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the two prisoners to stand up, and witness after witness 
identified them as the two men who had talked and 
laughed with the young woman on the afternoon of the 
roth. Marshall Hall’s great skill in drawing red herrings 
across the trail proved of little value. The witnesses told 
their stories simply and without any attempt at embel- 
lishment. The effect of the evidence was cumulative, 
and Marshall Hall wisely limited himself to a few careful 
questions, 

A railwayman had said that he identified the body 
at the mortuary as that of the girl who looked into the 
window of his hut and said, ‘“‘ Take care of the cat.” 
Marshall Hall handed the witness a photograph, 
showing the dead girl with her face battered and 
blackened and her mouth open and bare to the waist. 
* Do you really say,” he asked incredulously, “ that you 
identified the body in the mortuary as the body of the 
girl who said, ‘ Take care of the cat’? ” 

“ Yes, I do,” replied the witness stoutly. 

The Judge then ordered the jury to examine the 
photograph, which they carefully did. 

The prosecution closed with the defence in a parlous 
condition. The difficulties of defending Counsel were not 
lessened by the hopeful stupidity of the prisoners. 

The two men now declared that they had not been at 
the Crumbles at all and had not been in Baxter’s com- 
pany on the rgth. They had been to Pevensey together 
on the afternoon of August 19, and had set up the false 
alibi because the newspaper talk had frightened them. 

Field went into the witness-box and stoutly denied any 
knowledge of the crime. He agreed that he had fabricated 
the Baxter alibi because they had seen no one in Pevensey 
and would not be believed. 

“When did you think of that explanation?” asked 
the Judge drily. 

The witness had not made a good impression, and 
the fact that Gray remained in the dock was not lost 
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upon the jury. Marshall Hall attempted to brush the 
matter aside. He argued that it was not necessary to call 
Gray. “If you do not believe Field,” he said briskly, 
‘you are not likely to believe Gray.” 

Realising that his case was almost hopeless, Marshall 
Hall applied himself with great thoroughness to questions 
of detail. The trial had opened on a Monday, and on the 
day before the great advocate had gone down to East- 
bourne to acquaint himself with the locality, His 
researches had evidently proved fruitful, for he now 
turned with great confidence to Dr. Cadman’s evidence. 
The latter had declared that Irene Munro had died at 
Ir p.m. on the night of the 2oth at the earliest. If that 
were indeed the case, the two prisoners were innocent, 
as they had certainly been at the Eastbourne Hippo- 
drome at the time. It was obviously dangerous, however, 
to rely on this expert’s opinion in the face of the rest of 
the evidence. Counsel therefore urged that the crime was 
likely to have been committed at night. “‘ How was it 
possible,” he asked, “for Irene Munro to have been 
struck in the face, or suddenly smashed with that brick 
without giving an awful scream of terror or appre- 
hension ? Would not the scream and the shifting of the 
shingle have been heard? Was it credible that two 
men would commit a murder of that kind in the broad 
glare of the sun in the middle of the afternoon ? Is it not 
a right inference that this is not a day crime ? It is a night 
crime, committed under cover of darkness and, if it is a 
crime committed at night, you have absolute corrobora- 
tion of Dr. Cadman’s evidence.” 

Marshall Hall’s speech lasted for two hours. The 
masterly advocate attempted to broaden his case with 
characteristic resourcefulness. He pointed out the absence 
of a motive for the crime. The motive suggested by the 
Crown was physical passion or robbery, but, as the 
experienced advocate pointed out, there was no sign of 
violence of a sexual kind. Suddenly he dropped his voice 
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to a sorrowful whisper. “ Irene Munro,” he said quietly, 
“ was by no means a woman worth robbing.” 

Marshall Hall’s strongest point was entirely due to 
his brilliant enterprise. Most orthodox advocates would 
have stressed the good character of the accused, a 
practice hardened by long usage. Marshall Hall very 
skilfully suggested that the character of the victim made 
the guilt of the prisoners improbable. ‘“‘ The girl,” he 
said, “‘ was particularly ladylike in appearance and 
educated. I accentuate this, because it was incredible 
that such a girl as Irene Munro should have picked up 
with two out-of-work men of the type of the prisoners.” 

The accused had listened to the evidence and the 
speeches with remarkable composure, but as His Lord- 
ship began to sum up the two men leaned forward 
excitedly. The summing up in this case was a remark- 
able example of judicial acumen. The Judge must move 
warily in a case resting on circumstantial evidence, 
especially when a resourceful advocate like Marshall 
Hall has punctured the evidence of a medical expert. 
Mr, Justice Avory had, however, noted the weak points 
in the prosecution and the defence, and his summing up 
was remarkable for the exhaustive analysis of the 
evidence and his emphasis on every point in the pris- 
oners’ favour. 

His Lordship commenced by warning the jury not to 
be influenced by what they had read in the Press. “I 
regret,” he said firmly, “‘ that such a warning should be 
rendered necessary by the pernicious practice which 
prevails of pandering to the prurient proclivities of the 
public by publishing pictorial or otherwise lurid details 
of the ghastly tragedy which we are now investigating.” 
The jury would have to ask themselves the question, 
“Can we have any doubt if one of them were guilty 
that both were guilty?” His Lordship turned to the 
motive. “ The motive,” he said briefly, “ appears to me 
to be immaterial. Whether it was for the purpose of 
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given evidence were clearly tainted witnesses and should 
be regarded with suspicion. “ But,” added his Lordship, 
“you must ask yourselves what motive they had for 
telling a false story with regard to what took place in 
Maidstone Gaol.” Gray’s refusal to enter the witness- 
box must have opened up a field of conjecture to the 
jury. They had not long to wait for the Judge’s view of 
Marshall Hall’s neat explanation. “What do you 
think,” asked His Lordship, “ of Gray remaining in that 
dock and not giving his explanation as to what took place 
at Maidstone Gaol ? Sir Edward Marshall Hall has said 
that Field has spoken for them both and asked what is 
the use of calling the two to tell the same tale. Do you 
think that is sufficient?” asked the Judge quietly... . 
* Field knows nothing of those conversations in prison. 
Is there any reasonable explanation for Gray sitting in 
that dock and hiding behind Field’s statement ? ” 

Mr. Justice Avory’s dramatic address concluded with 
these questions. The jury filed out and the usual hum of 
conversation at once arose. There could be little doubt 
as to the verdict and the general opinion seemed to be 
that the jury would not be out long. After an hour, they 
returned to the Court. The formal question having been 
put, the foreman answered “ Guilty” in firm voice. 
The jury, however, recommended both men to mercy 
on the ground that the crime was not premeditated, a 
strange suggestion, since they had been proved guilty of 
a particularly foul and cold-blooded murder. 

Both men’s faces blanched, and Field gripped the dock 
rail as if to steady himself. There was a dramatic pause, 
and Mr. Justice Avory addressed the prisoners. There 
was no emotion in his voice as he said sternly : “ Jack 
Alfred Field and William Thomas Gray, you have been 
convicted of a foul and brutal murder, and the defence 
which you concocted has been demonstrated to be 
untrue to the satisfaction of the jury. You must now 
prepare yourselves to undergo the penalty which the 
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law enacts for such a crime as you have committed.” 
He then sentenced the prisoners to death, adding that 
the recommendation to mercy would be forwarded to 
the proper quarter. 

The two prisoners had little faith in the jury’s recom- 
mendation and appealed to the Court of Criminal 
Appeal. Both men had decided to save their skins at all 
costs, and the proximity of the gallows had stimulated 
their imaginations, They now accused each other of the 
sole responsibility for the crime. While Counsel addressed 
the Court, warders sat between the two old friends in 
preparation for a scene, Both men were, however, too 
cowed to attempt hostilities and they sat watching Lord 
Reading as he announced that their last chance was 
gone. “ We do not propose,” said the learned Lord Chief 
Justice, “ to examine in detail the evidence about the 
identification of the prisoners. That there was ample 
evidence is beyond question. The direction on law and 
the summing-up of the learned Judge at the trial were 
beyond the possibility of complaint or grievance.” 
These were no mere hackneyed words of tribute. In 
sending Field and Gray to the gallows, Mr. Justice Avory 
had achieved one of the greatest triumphs of his legal 
career. For the future he was to be counted among the 
great criminal judges of England. 


CHAPTER XI 


MORE JUDICIAL TRIUMPHS 


Frzitp anp Gray were not the last to appeal 
against a conviction by Mr. Justice Avory. Most of the 
applications were for leave to appeal against the severity 
of the sentences. Mr. Justice Avory was fully aware of the 
dangers of merciful leniency, a fact which may be in 
part attributed to his legal antecedents. As Treasury 
Counsel, he had come to adopt a somewhat scientific 
unemotional attitude towards his work. To a prosecuting 
Counsel the crime is more important than the criminal, 
An understanding heart is more likely to be character- 
istic of a great defending Counsel. There is always 
something heroic about a great defender. He must be 
courageous and eloquent but, above all, he must be 
sympathetic and warm-hearted. Unlike the prosecutor, 
he meets the accused man and, from the very nature 
of his task, learns to look for the better side of his nature. 
The great prosecuting Counsel rarely have this humanis- 
ing experience. Year by year, they accumulate experi- 
ence of mankind’s wickedness and become more scientific 
and detached. It is difficult, in fact, to think of any of 
the great Crown prosecutors of the past who have not 
been called relentless and dispassionate. 

Mr. Justice Avory was aware of the usefulness of the 
probation system, but he was fully alive to its abuses. 
He had little patience with sentimental and misplaced 
sympathy for the hardened offender, and readily 
remembered that the criminal should not have more 
pity than his victim. 

Although Mr. Justice Avory was said to be severe, it is 
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significant that his sentences were very frequently 
allowed to stand. In one case, he tried a man named Gott 
for blasphemy. The accused had sold pamphlets in 
Stratford Broadway, entitled “ Rib Ticklers, or Ques- 
tions for Parsons,” and “ God and Gott.” The pamphlets 
had contained a description of Jesus Christ entering 
Jerusalem “like a circus clown on the back of two 
donkeys,” and other passages offensive to Christians. 
The Judge summed up with great skill and the jury 
readily convicted the prisoner. The man had been 
previously convicted of publishing blasphemous libels 
and the Judge felt justified in sentencing him to nine 
months’ imprisonment with hard labour. Sir Henry 
Curtis-Bennett argued the case before the Court of 
Criminal Appeal, and urged that the Judge had omitted 
to direct the jury that, if they had any doubt, the 
accused must have the benefit of it. He also argued that 
the imposition of hard labour was excessive having regard 
to the appellant’s health. 

The Lord Chief Justice upheld Mr. Justice Avory’s 
judgment in every particular. ‘“‘ There was no misdirec- 
tion in the summing up,” he said decisively. “ With 
regard to the alleged non-direction, this is a case where 
there was no doubt about the facts, and it would have 
been idle to direct the jury that the accused must have 
the benefit of the doubt. . . . The sentence is not too 
long for a person who has had three previous convic- 
tions. If the appellant is in ill health, the hard labour 
will not be enforced so as to injure him. In fact, a sentence 
of hard labour will cause the prison authorities to pay 
even greater attention to his health than they would 
otherwise do.” 

Of all the Judges, Mr. Justice Avory’s name figures 
most frequently in the Criminal Appeal reports. His 
encyclopedic knowledge and, above all, his grasp of 
essentials made him an invaluable member of that Court. 
His work was as varied as it had been while he was 
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Treasury Counsel. Many capital convictions, including 
that of Armstrong the poisoner, came up for review, but 
perhaps the most interesting cases dealt with matters of 
great public importance. One of such cases turned upon 
the vexed question of “ uncontrollable impulse ” and its 
relation to the law of England. 

The case was that of Lieutenant Holt, who had been 
convicted of the murder of his mistress. After being 
invalided out of the Army, Holt had taken a situation 
in the Malay States, He returned to England in 1918, 
and that year met a pretty young woman called Kitty 
Breaks. She had first described herself as a single woman, 
but later admitted that she was unhappily married and 
living apart from her husband. The couple became 
intimate, and the relationship continued down to 
December 1919, when Kitty Breaks was found shot dead 
on the sands near Blackpool. Holt’s gloves and his 
revolver were found close by the body and he was soon 
arrested. 

The case was tried by Mr. Justice Greer at the Man- 
chester Assizes and aroused great excitement. Marshall 
Hall was briefed for the defence, and a future Lord Chief 
Justice, Sir Gordon Hewart, conducted the prosecution. 
The Crown case was overwhelming, but the interest of 
the proceedings lies in the defence of insanity. The 
Attorney-General stressed the fact that Kitty Breaks 
had recently insured her life for £5,000 and made a 
will leaving practically everything to Holt. The latter, 
it was proved, had tried earlier in the year to insure the 
girl’s life for £10,000. Witness after witness traced Holt’s 
movements on the day of the tragedy, and one man 
stated that he had seen Holt and the dead girl kissing 
in the train on the journey from Bradford to Blackpool. 

Now, the prisoner had acted strangely since his arrest. 
In Court, he sat with his arms folded, languidly indiff- 
erent to the proceedings. In prison he talked incessantly 
about police dogs and poisonous flies. The defence had 
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meanwhile discovered that the prisoner’s grandfather 
and a first cousin had been certified lunatics. Marshall 
Hall, with great eloquence, stressed the existence of these 
two cases of insanity and the fact that the War may have 
unhinged the mind of the prisoner. 

The Judge summed up with deadly precision. The 
law on the subject is based on the findings in McNagh- 
ten’s Case. The law, in effect, states that a man is 
presumed to be sane unless the contrary is proved. To 
establish a defence on the ground of insanity it must 
be proved that at the time of committing the crime the 
accused was so mad that he could not appreciate the 
nature or quality of his act, or if he did know it, that he 
did not realise he was doing wrong. These principles 
had been enunciated in 1843, and did not cover the 
defence of “ uncontrollable impulse.” The Judge left 
this question to the jury, who returned a verdict of 
“ Guilty.” When His Lordship passed sentence, there 
were tears in his eyes, but Holt merely smiled casually. 

The prisoner’s indefatigable defender, Marshall Hall, 
now resolved to take the matter to the Court of Criminal 
Appeal. He was reinforced in his decision by evidence 
which had unexpectedly come to light on the last day 
of the trial but too late to be admitted, The new evidence 
was so startling that Marshall Hall began to base his 
whole application on the subject of mental diseases. 
The new witness was Dr. Day, who swore that he had 
treated Holt for syphilis in Malaysia. He now remem- 
bered that Holt had appeared to be suffering from shell- 
shock at the time. Generalised syphilis, from which Holt 
had suffered, often results in general paralysis of the 
insane. Marshall Hall began to piece his case together 
again. The clues which Holt had sprinkled so liberally 
around the crime now acquired a new significance. Was 
not the crime possibly the work of a lunatic indifferent 
to consequences ? His affection for the victim and the 
uncomprehending torpor which had succeeded the 

Re 
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crime now suggested that Holt had been the slave of an 
overmastering impulse. Could these hypothetical specu- 
lations be brought within the ambit of the McNaghten 
Rules ? These rules recognised defective reason as being 
the only insanity known to the law, yet modern scientific 
opinion considered that in the early stages of insanity 
the wil! might be so atrophied as to deprive a man of 
his control of impulse. 

The question was one of great importance, and 
Marshall Hall argued it well before a Court composed 
of the Lord Chief Justice, Lord Reading, Mr. Justice 
Bray and Mr. Justice Avory. He declared that the 
McNaghten Rules were inconsistent with current scientific 
thought, and that a more humane view on criminal 
insanity should be adopted. “ A man’s will power,” he 
concluded, “ may be so deficient as to prevent him from 
controlling his impulses, and he may commit the crime 
as the result of uncontrollable impulse.” 

This plea did not prevail, and the Court refused to 
consider whether the McNaghten tests ought to be 
enlarged. Lord Reading pointed out that Mr. Justice 
Greer had left the question of uncontrollable impulse to 
the jury and that the new evidence had not advanced 
the case. “ It is not enough,” he added, “ for a medical 
expert to come to the Court and say generally that in 
his opinion the criminal is insane.” 

Holt was executed in Strangeways Prison and faced 
the gallows in an unemotional stupor. Lord Atkin’s 
Committee on Insanity and Crime met in 1922, and 
recommended that irresistible impulse should be statu- 
torily recognised as a good defence in law. This recom- 
mendation was ignored and the McNaghten Rules, 
hallowed by usage, remain in force to-day. 

Soon after this case, another important appeal came 
before Mr. Justice Avory. One of the appellants was con- 
victed of bigamy and the other of aiding and abetting 
bigamy. It was a particularly sad story. Wheat had 
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married a year or two before the war. On the outbreak 
of War he joined the Army and served until 1918. Mean- 
while, his wife went away with another man, by whom 
she had two children. In 1918 Wheat discovered her 
adultery, and went to live at the house of the appellant, 
Stocks. The latter was attractive and sympathetic, and, 
as Wheat was illiterate, she conducted his correspondence 
with a solicitor who was to institute divorce proceedings 
against Mrs. Wheat. In July 1920, the solicitors wrote to 
Wheat as follows : “ We have your telegram and hope 
to send you papers for signature in the course of a day 
or two.” Wheat, in his joyful ignorance, imagined that 
he had obtained a divorce and promptly married Stocks. 
They were subsequently convicted and each sentenced 
by Mr. Justice {afterwards Lord) Sankey to one day’s 
imprisonment. 

Norman Birkett appeared for the appellants in this 
interesting case. His argument was ingenious, but not 
convincing. He cited a case in which a whole family 
had believed that a marriage was invalid because the 
wedding ring was of brass and not of gold. That was a 
mistake of law and was unreasonable, but in the present 
case, he urged, the mistake was one of fact and reason- 
able. 

Mr. Justice Avory delivered the judgment of the 
Court. After reviewing the facts, he ranged easily over 
the authorities and dismissed the appeal. It is interest- 
ing to note that in his judgment he cited the Russell 
case, in which he had himself acted as Counsel years 
before. 

Although he had acquired a reputation for severity, 
Mr, Justice Avory frequently reduced a sentence which 
he regarded as excessive. In one case, a man appealed 
against a sentence of three years’ penal servitude for 
larceny. It was clear from the evidence before the Court 
of Criminal Appeal that the police had unfairly black- 
ened the character of the appellant. Mr. Justice Avory 
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was quick to remedy the injustice. “ It is manifest,” he 
said, “ that the learned Recorder was grievously misled 
by the police reports, otherwise he would not have used 
the phrase, ‘ I think you are a dangerous rascal.’ There 
are seven previous convictions for dishonesty against the 
appellant, but for the past seven years he has led an 
honest life. We must again repeat that it is the bounden 
duty of all police officers to exercise the most scrupulous 
care in presenting to any Court the record of an accused 
person. .. . As he was two months awaiting trial, the 
sentence will be reduced to fifteen months’ imprison- 
ment with hard labour, to commence from the date of 
the conviction.” 

Scientific and thorough in his work in the Court of 
Criminal Appeal, Mr. Justice Avory has always been 
impatient of frivolous applications to that tribunal. In 
one case, a man convicted of conspiracy and forgery 
appealed against a sentence of twelve months’ imprison- 
ment in the second division. In refusing the application, 
Mr. Justice Avory expressed his views with biting force, 
“This is a frivolous application,” he said starkly. 
“Ninety per cent of the applications to this Court are 
frivolous, and in this case considerable waste of public 
money has been caused by reason of the preparation of 
264 pages of a report of the trial from shorthand notes 
and the copies required by this tribunal. Public time, 
moreover, has been utterly thrown away, because this 
Court sits only to determine whether justice has been 
done and not for the re-trial of criminal cases. We have 
grave doubt whether in this case we ought not to increase 
the sentence already passed. As it is,” he concluded 
austerely, “‘ we mark our sense of the impropriety of 
this application by refusing it and ordering that the 
sentence shall commence from to-day.” 

The Judge was equally forthright concerning the 
appeal of an experienced abortionist. This woman of 
seventy had been sentenced by Mr. Justice Darling to 
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seven years’ penal servitude for causing the death of a 
woman. Mr. Justice Avory, in delivering the judgment 
of the Court of Criminal Appeal, intimated that she 
was fortunate not to be convicted of murder. She had 
twice before been sent to penal servitude for similar 
offences, and his Lordship refused the application with 
a few pungent observations. “ It is necessary,” he con- 
cluded caustically, “that she should not have any 
further opportunities of killing other women.” 


Handwriting had played an important part in several 
of Horace Avory’s cases. It was to prove the hub of a 
wheel of circumstantial facts in the Bournemouth 
murder case. 

The trial was held in the old Assize town of Win- 
chester and lasted five days. Public interest in the 
trial was intense. The crime was evidently one of baffled 
lust, but since the finding of the victim’s body, surmises 
had become increasingly wild. Many people imagined 
the murderer some wealthy sadist or blood maniac, 
while others persisted in the belief that the crime was 
the work of two men. Few were prepared to see the man 
who stood in the dock before Mr. Justice Avory on 
July 3, 1922. Allaway, the prisoner, was a squarely- 
built chauffeur, robust in appearance and with the 
dourness of his kind. Like Field and Gray, he was 
accused of a crime which could have had no other 
motive than sex lust. But whereas the Eastbourne mur- 
derers had had some slight acquaintance with their 
victim, Allaway was charged with killing a woman who 
was a complete stranger to him. 

The drama opened quietly with an advertisement in 
the Morning Post on December 22, 1921 : “ Lady Cook, 
31, requires post in a school. Experienced in school with 
forty boarders. Disengaged. Salary £65. Miss Irene 
Wilkins, 21 Thirlmere Road, Streatham, S.W.16.” 
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The advertiser was the daughter of a barrister, living 
with her widowed mother in Streatham. She had served 
in the W.A.A.C. during the War and was of excellent 
character. 

About noon on the 22nd Miss Wilkins received a 
telegram, handed in at the Boscombe Post Office, in 
these terms: “ Morning Post. Come immediately 4.30 
train Waterloo. Car will meet train. Expence (sic) no 
object. Urgent. Wood, Beech House, Bournemouth.” 
She at once wired back saying that she would come down 
to Bournemouth, and left her home shortly after 3 
o’clock, presumably to catch the 4.30 train from Water- 
loo. Soon after her departure, the telegram she had 
sent to Bournemouth was returned to her home with an 
intimation that no such address as “ Beech House,” 
could be found. Her family naturally became uneasy 
when they received no message of safe arrival. The 
following morning, the dead body of Miss Wilkins was 
found in a field near Iford, three miles from the Central 
Station. It was discovered by an elderly labourer who 
had noticed some cows looking fixedly at something on 
the ground. There were horrible injuries to the head and 
the face was covered with blood and bruises. The police 
arrived speedily and gathered a crop of interesting 
clues, 

The police constable, who arrived first on the scene, 
noticed on the roadway the track of a motor-car, running 
on Dunlop Magnum tyres, with a wheel-base of four feet 
six inches approximately. That track was to lead to the 
gallows. The constable quickly warned passing vehicles 
to keep to the opposite side of the road. His action 
emphasises the importance of the early discovery of the 
body. Had the discovery been delayed, the morning 
traffic might well have obliterated this vital clue. Two 
more officers soon arrived on the scene and their careful 
scrutiny yielded interesting results. The tyre marks had 
made a deeper impression at the point opposite where 


MORE JUDICIAL TRIUMPHS 263 


the blood marks showed across the path, indicating 
that the car had stopped there. 

The police surgeon, Dr. Simmons, who was called to 
the spot, made an examination of the body. He found 
the head and face covered with blood from numerous 
wounds. There was also a large gaping wound over the 
left cheek-bone, which broke the bone and penetrated 
into the skull, producing a fracture of the skull under 
the cheek-bone. The girl’s underclothing was covered 
with bloodstained mud, but the hymen was intact. 

Superintendent Garrett took charge of the case, and 
at once concentrated on the telegram and motor-tyre 
clues. He discovered that two telegrams had been sent, 
one from Boscombe and the other from Bournemouth, 
inviting girls down to Bournemouth. These telegrams 
were obviously part of a scheme to lure some young 
woman from her home, It was found later that one girl 
actually travelled down to Bournemouth in response to 
one of the earlier telegrams, but, finding no one to meet 
her, she returned home. 

The first telegram was sent on December 17, and 
contained obvious spelling mistakes like “ immidiate ” 
for “ immediate,” and “ iff” for “if” In the second, 
which was sent on the 2oth, “ pleasant” was spelt 
“plesent,” and, more significant, “expense” was 
again spelt with a “c,” as in the third and fatal tele- 
gram. These spelling errors, whether accidental or not, 
suggested that they were the work of the same hand. 

Garrett now interviewed every chauffeur and motor 
driver in the district, but he was frankly disappointed 
with the result. The murderer was actually among those 
interviewed, but his surly replies were merely typical of 
the men in the round-up. 

The next clue was found a few days after the murder, 
on New Year’s Eve. The attaché case which Miss Wilkins 
had taken with her from Streatham was discovered in 
some bushes at Branksome Park, about eight miles from 
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where the body was found. A day or two later, a motor- 
car designer named Humphris, came forward to say 
that he had seen a young woman drive away from 
Bournemouth Central Station on the night of December 
22. He had particularly noticed the peculiar lines of 
the car and the luggage carrier. On January 4, he 
noticed the same car being driven down to the up 
platform of Bournemouth Centra} Station. He recognised 
the driver as the one who was sitting beside the young 
woman on the night of the 22nd. Remembering the 
recent crime, he had secured the number of the car, 
LK 7405. Now, by an unfortunate mischance, Super- 
intendent Garrett did not see this report until four 
months later. The subordinate who had dealt with the 
matter had been satisfied with the driver’s plausible 
replies, and his disguised handwriting. Humphris’s 
report was mislaid and an important piece of evidence 
was for the time being overlooked. 

Superintendent Garrett was by no means idle, in 
spite of his difficulties. Public interest bred amateur 
sleuth hounds who inundated the unfortunate detective 
with theories. Some of these criminologists, however, 
made astute shots, one of which was that a chauffeur 
named Allaway was worth watching. 

After four months of patient research, Garrett decided 
upon a thorough review of the documents in the case. 
Suddenly, he came upon Humphris’s letter. The 
engineer’s statement had meanwhile acquired greater 
significance. The car Allaway had to drive for his 
employer was a Mercédés of 1914 date, a make then rare 
in England. Mr. Humphris, as a designer, was not likely 
to be mistaken in his identification of a car, and he 
seemed positive as to the appearance of the driver. Nor 
had the Superintendent forgotten that the car, which 
had stopped opposite the footpath, had a wheel-base of 
four feet six inches, which was the same as that of Mr. 
Sutton’s car. 
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The difficulty was to connect the chauffeur with the 
decoy telegrams. Specimens of Allaway’s handwriting 
penned after the murder were obviously useless, since 
the Press had published facsimiles of the original tele- 
grams, Garrett concentrated his attention on Allaway’s 
handwriting prior to the murder. He drew a blank at 
first, but Allaway suddenly became nervous as a result 
of the police suspicions. He forged some of his employer’s 
cheques, passed them off on several tradesmen, and, 
having packed his wife off to Reading, suddenly bolted. 
Garrett ordered his men to watch Mrs, Allaway’s home 
in Reading. On April 28, Allaway was arrested as he 
approached the house. The police were delighted with 
the unexpected turn of events. The interesting scraps of 
evidence had not justified an arrest on the capital charge. 
But now that Allaway’s desperate forgery had brought 
him to the cells, the police could more confidently pursue 
their inquiries concerning the murder. 

Was the forger also the murderer? Garrett worked 
feverishly. Allaway was searched and some betting slips 
which were found on him were placed beside the fatal 
decoy telegram. The resemblance was striking. Garrett 
now questioned Mrs. Allaway, who agreed that she had 
some old postcards from her husband. She handed these 
to the superintendent who was becoming increasingly 
confident of his success. In searching the Bournemouth 
residence of the Allaways, a policeman had come across 
a letter to Mrs. Allaway from Germany, signed, ‘“‘ Your 
loving husband, Tom.” Questioned about this letter, 
Allaway alertly shifted his ground. It was written by a 
comrade, he said, because at the time he (Allaway) was 
suffering from a wrist injury. 

The detectives were now aided by the public interest 
in the case. Possible witnesses came forward with inter- 
esting stories. A newsagent picked out Allaway, at an 
identification parade, as the man who had bought a 
Morning Post on the morning of December 22. Another 
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witness swore that he had seen Allaway changing one 
of the tyres of his car a day or so after the murder, 
replacing a Dunlop Magnum by a Michelin. 

Although witnesses were prepared to swear that they 
had seen Mr. Sutton’s car at Bournemouth Central 
Station at seven o’clock, on the night of the murder, 
the police case was not completed until the postal 
evidence was received. On May 6, Allaway was put up 
for identification before the three counter clerks who 
had received the decoy telegrams. The girl who received 
the third telegram failed to pick out anyone, but the 
other girls readily picked out Allaway as the man. One 
of the witnesses had noticed the man’s rough voice at 
the post office and now identified him both from his 
looks and from his intonation. 

This was damaging testimony indeed, but, as if to 
reward the police for their patient labours, further 
discoveries came to light. A heavy screw hammer was 
found in Allaway’s flat in Boscombe, while a padlock 
key, fitting the Portman Mews Garage, was discovered 
by Allaway’s successor in Mr. Sutton’s employ. This 
latter discovery would clearly show that Allaway could 
have taken out the Mercédés without the knowledge of 
the proprietor. 

At the trial, the Solicitor-General, Mr. (afterwards 
Sir) Thomas Inskip, led Sir Percival Clarke for the 
Crown, whilst Allaway was defended, by public sub- 
scription, by Mr. Fox-Davies, Mr. Samuel Daiches and 
Mr. Anthony Hawke. 

After the prisoner had pleaded “ Not Guilty” in a 
firm voice, the Solicitor-General rose to open the case 
for the prosecution. Allaway at once took out a paper 
pad and a pencil and began to make copious notes. 
He was keenly interested throughout the proceedings, 
and soon lost the dense look which generally showed in 
his face. Mr. Inskip’s speech was a very temperate but 
effective presentation. of the facts. He argued that the 
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identification of the car, the driver and the handwriting 
all converged upon Allaway. Counsel now called evid- 
ence in support of this submission. Altogether forty-three 
witnesses were called by the prosecution, and some idea 
of the labour involved in the task can be obtained from 
the fact that over 20,000 documents had been filed in 
connection with the case. 

Evidence of a formal nature was first given. The dis- 
covery of the body was described, and then the deceased’s 
brother gave evidence. He declared that his sister had 
no friends or acquaintances in Bournemouth. 

The first important witness was Mr. Humphris, the 
engineer, who stated that he was two yards from Irene 
Wilkins at Bournemouth Central on December 22. He 
caught a good view of the chauffeur who drove away 
with her. He had identified Allaway without difficulty. 
Mr. Fox-Davies tried in vain to shake this witness. The 
latter stated that he had noticed Miss Wilkins because 
she put her head out of the window of the car. 

“Do you design hats as well?” asked Counsel sar- 
castically. 

“*T design many things,” retorted the witness gravely. 
“Tam a general designer.” 

Counsel now asked the witness about another case in 
which he had given evidence. 

“You gave expert evidence,” observed Mr. Fox- 
Davies, “ and it was then proved that, so far from being 
an expert, you were a trustee ?” 

“ A man can be an expert and a witness,” commented 
the Judge. 

“ Did not the opposing Counsel say you were a most 
dangerous witness ? ” 

“He said many dreadful things about me.” 

“« Opposing Counsel frequently say derogatory things,” 
murmured Mr. Justice Avory. “ You must be more 
relevant, Mr. Fox-Davies.” 

Counsel, however, persisted, and the Judge said firmly, 
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“T cannot allow this line of cross-examination to con- 
tinue.” 

“Hear, hear,” cried several members of the jury. 

‘* May I ask one more question ? ” said Counsel. 

“ To the point, I hope,” said the Judge drily. 

“Didn't Mr. Justice Salter say in his summing 
up—?” 

“His Lordship was absolutely fair in every way,” 
interrupted the witness. 

“That is the difference between the Judge and 
Counsel,” said Mr. Justice Avory gently. 

The police surgeon then gave evidence. His Lordship 
punctuated the examination with several pointed ques- 
tions. One of the doctor’s most important observations 
was that it was quite possible for someone to have 
inflicted the injuries without becoming bloodstained. 
Defending Counsel could not shake this witness. 

“ Were these injuries such as might have been caused 
by collision with a motor-car?” 

“ No,” replied the doctor. “‘ They were too punctured, 
too penetrating, they were not crushing.” 

The Solicitor-General hammered home the point in 
his re-examination. 

“Did you see any marks in the road?” he asked, 
* consistent with a motor-car accident ? ” 

“No,” replied the witness firmly. “The only marks 
I saw were the regular marks of tyres, as if a car had 
stopped close to the spot. There was no skidding.” 

This witness’s evidence concluded the first day’s 
hearing. Very few of those in the public gallery had 
heard the full proceedings. Owing to the great public 
interest in the trial, the police had arranged that 
those who had listened to the case in the morning had 
to give up their places to others after the luncheon 
interval. 

Mrs. Sutton, the wife of Allaway’s employer, gave 
evidence on the second day. She stated that Allaway’s 
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time for arrival in the morning was 10.30. This was a 
point of importance, as the fatal telegram was coded as 
having been handed in at 10.17. As it was only ten 
minutes by car from the post office to the house of his 
employer, it was clearly possible for Allaway to have 
handed in the telegram and been on duty at 10.30. 
Mrs, Sutton also remembered that Allaway had driven 
her to La Chaumine on the day after the murder. She 
stayed at a tea party for an hour and a half. It was a 
point of the utmost importance, as Miss Wilkins’ attaché 
case had been found within a few yards of the entrance 
to La Chaumine. 

Superintendent Garrett then gave evidence relating 
to his investigations. He stressed the handwriting of the 
prisoner in the betting slips and the letter to his wife. 
He described the identification parade, when the clerk 
who took the second telegram picked out Allaway from 
ten chauffeurs all in their normal uniform. The word 
“car” in the telegram looked like “ear,” and she 
queried it. The sender of the telegram said, “ Car—car 
will meet.” At Garrett’s request, all the persons on the 
parade repeated the words : “ Car, car will meet.” The 
girl walked down the row with her back to each man. 
Suddenly she exclaimed, “ That is like the voice of the 
man who sent the telegram on the 2oth.” 

Mr. Gurrin, the handwriting expert, who had given 
evidence in the Beck and Archer-Shee cases, entered the 
‘witness-box on the third day of the hearing. He declared 
with confidence that there were many similarities of 
style and spelling between the disputed telegrams and 
the documents known to be in the prisoner’s hand- 

This was important testimony, and Mr. Fox-Davies 
made a great effort to discredit the expert. 

“ May I take it,” he said, “ that the mistakes of spelling 
have impressed you more than the similarities in hand- 
writing in this case?” 
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“No, they have not,” replied the witness sharply. 

“You and I have been against each other twice?” 
said Counsel. 

* Yes,” 

“ And on each occasion the result has not been in 
your favour ?” 

It is not a question of being in his favour,” said the 
Judge abruptly. 

The defence rested on an alibi for both Allaway and 
the car, Witnesses swore that the car was in the garage 
all the evening, and Allaway was prepared to account 
for his movements on the evening of the 22nd. He entered 
the witness-box with perfect composure, and declared 
that he left work at 5.30 p.m., drove the car to the 
garage, and left his lodgings at 6.30. He then went to 
the Conservative Club, where he remained until 7.30, 
afterwards returning to his lodgings to read the evening 
paper. He declared that he remained in his lodgings 
until eight o’clock, and then went to the Salisbury Hotel, 
where he remained until closing time. 

Mr. Fox-Davies’ examination did not pass off without 
incident. 

“When did you yourself first hear of the murder ?” 
he asked Allaway. 

“On the Friday evening, the 23rd.” 

“Did you have any conversation with Miss Shaw (a 
barmaid at the Salisbury) about the murder on the 


“Do you remember what the conversation was?” 
began Counsel. 

“ How is this evidence ?” asked the Judge sharply. 

*T submit that anything which this witness says may 
be given in evidence,” retorted Counsel. 

* On what ground ? ” said Mr. Justice Avory. “‘ How 
can you suggest his conversation with Miss Shaw is 
evidence ? ” 
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“ Anything this man says may be given in evidence 
against him,” submitted Mr. Fox-Davies. 

“ Against him, yes,” agreed the Judge. 

“ Ifhe had admitted it to Miss Shaw that would have 
been evidence,” agreed Counsel. 

“ Certainly,” said the Judge calmly. 

“Therefore a statement to the contrary is equally 
evidence,” concluded Mr. Fox-Davies. 

“ Ifyou look at any elementary textbook on evidence,” 
said the Judge patiently, “ you will find that is just the 
distinction. Anything he says in admission may be 
evidence ; anything he says in his own favour is not 
evidence.” 

* As your Lordship pleases,” said Counsel. 

Mr. Inskip questioned the witness closely as to his 
movements on the evening of the 22nd. His alibi as to 
time was by no means convincing without corroboration 
covering the probable time of the murder, Allaway, being 
severely pressed as to whether he had changed either of 
his tyres since December 22, began to quibble furiously, 
but finally admitted that he had changed one of the 
wheels. 

The Solicitor-General was particularly pressing con- 
cerning the letters and postcards which Mrs. Allaway 
had received. The prisoner grew more and more sullen 
as he denied that the handwriting was his. 

Referring to a postcard signed “ Daddy x x x x,” the 
Judge asked : ‘‘ Do you swear that is not your writing?” 

“It is too good for my writing,” replied Allaway 
evasively. “I could not write like that.” 

“Whose is it?” asked His Lordship. 

“T could not say.” 

“ Now, Allaway,” said Mr. Inskip, “ is not that your 
writing ? ” 

“Tt is too good for mine.” : 

“ Will you swear that is not your handwriting ? ” said 
His Lordship. 
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The prisoner flushed painfully and hesitated. “ Yes, 
I will,” he said. 

It was not the last time the jury were to see him 
tongue-tied. The Solicitor-General was questioning him 
concerning a letter written to Mrs. Allaway from Ger- 
many. The prisoner began to hedge. 

* Do you say it is not yours ?” asked Counsel. 

“Y bave never used a piece of paper like that,” 
answered Allaway. 

“Never mind the paper,” said Counsel, “ did you 
write it?” 

Driven into a corner, the accused man seemed sud~- 
denly to have realised that he stood convicted. “ No,” 
he repeated with hesitation. The jury were not likely to 
forget the awful stillness which fell between question 
and answer. 

Mrs. Allaway, who followed her husband, did not 
impress the jury. Her evidence was negligible in view of 
the fact that the description of her husband’s dress on 
December 22 did not tally with his evidence on that 

int. 

The other alibi evidence was equally unsatisfactory 
as a rebuttal of the Crown case, and its value was 
further discounted by the fact that the memory of an 
important witness had been assisted by the solicitor for 
the defence. His Lordship laid great emphasis on this 
incident. 

“Had anyone spoken to you first before you entered 
the witness-box ? ” he asked the witness. 

“No, sir.” 

“Not the solicitor, about the date, December 22? ” 

“ Yes, he came and spoke to me about the date.” 

“ This morning ? ” 

“Yes.” 

“ Then why,” said His Lordship, “ did you say ‘ No,’ 
when I asked you first ? ? 

“ I did not quite follow you.” 
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“Do you not understand plain English?” said his 
Lordship sharply. “ I asked you if anyone had spoken to 
you before you went into the witness-box.” 

“I thought you meant the outside public,” said the 
witness. 

** Ts not the solicitor for the defence somebody ? ” 

“© Yes? 

“ That will do,” said Mr. Justice Avory. 

Although the solicitor for the defence swore that the 
witness was not speaking the truth, this split in the ranks 
could not fail to impress itself on the jury. 

Both Counsel made eloquent final addresses to the 
jury. Mr. Fox-Davies warned the jury of the dangers of 
identification and cited the case of Adolf Beck, who was 
proved not to be the real culprit, in spite of the identifica- 
tion of persons and handwriting. 

“It is irregular,” interrupted the Judge, “to tell the 
jury facts in some other case not before them.” 

“T have done it before four Judges, on other occa- 
sions,” protested Counsel. 

“T can quite believe that,” said the Judge drily, “ but 
you will not do it before me.” 

Mr. Justice Avory’s summing-up was a remarkable 
piece of chilled wisdom. His restrained presentation of 
the facts touched upon every point in the case. He 
suggested that the crime was committed in the course 
of an attempt to ravish a pure virgin. His crystallisation 
of the issues was masterly. There were six questions for 
the jury. First, was there any doubt that the same 
person sent the three telegrams? Secondly, was there 
any doubt that they were sent in order to lure young 
women to Bournemouth for an unlawful purpose? 
Thirdly, was there any doubt that the person who sent 
the third telegram would be at the station with a car 
to meet the 4.30 train on December 22? Fourthly, 
was there any doubt that the person drove away with 
the deceased ? Fifthly, was there any doubt that the 

Sa 
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murderer took away and subsequently hid the attaché 
case ? Finally, was there any doubt that the car which 
took Irene Wilkins to the scene of the murder had upon 
it Dunlop Magnum tyres ? 

Never did a judicial index finger point more firmly 
to the prisoner in the box. While His Lordship was 
reviewing the evidence, Allaway’s wife and his mother 
left the Court. They could sense the coming of the death 
sentence through the Judge’s passionless logic. Outside 
the Court, the elder woman suddenly fell upon her knees 
in the Great Hall, and said a prayer for her son. The 
two women then left the Court weeping bitterly. 

Mr. Justice Avory concluded his summing-up with a 
solemn warning. “ If you are invited,” he said, “ to bear 
on the one hand the responsibility of your verdict so far 
as it affects the prisoner, you also have to remember the 
responsibility so far as it affects the lives of other young 
women who may be lured to their destruction by wicked 
and lustful men.” 

His Lordship had spoken for two and a half hours. 
The jury returned a verdict of “ Guilty ” within an hour. 
Allaway’s sullenness now gave way to a brutish torpor. 
The Clerk of Assize put the familiar question, “ Have 
you anything to urge, or know you of anything why the 
Court should not give you judgment of death according 
to law?” but the prisoner made no reply. His brain 
appeared to be fumbling for the full significance of the 
words, for he replied with an effort, “‘ I beg pardon, I 
did not quite catch the words.” The Clerk repeated the 
phrase, and Allaway, gripping the dock rail, cried out, 
“T am innocent of this crime—absolutely.” 

The Judge then pronounced sentence of death. 
“Thomas Henry Allaway,” he said, “ the jury have 
found you guilty of a foul and brutal murder. Such a 
verdict can be followed only by one judgment, that you 
also shall die.” 

Allaway turned away, but as he reached the head of 
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the stairs he flung a look of insensate hatred at the 
Judge who had so carefully tried him. 

Allaway recovered his composure in prison. He had 
put on weight and grown a moustache and looked very 
well when he appeared before the Court of Criminal 
Appeal in August. It was the last chance for the man who 
had shown poor Irene Wilkins no quarter. In dismissing 
the Appeal, the Lord Chief Justice (Lord Hewart) 
declared that Mr. Justice Avory’s summing-up had been 
“most careful, complete, and perfectly fair, and it 
derived force from the testimony, the details of which the 
Jearned Judge so accurately mastered and presented to 
the jury.” 

A day before his execution, Allaway confessed his 
guilt to the Governor of Winchester Gaol. This appeared 
to have given him more fortitude for he walked to the 
scaffold with resolution. By some mischance, the noose 
shifted and death was not quite instantaneous. It was 
the only slip which the authorities made in the whole 
sad case. 

Far different from this stolid, blue-jowled murderer 
was the man who entered the Old Bailey dock on 
December 10, 1923. The name of the prisoner at once re- 
vived memories of the Oscar Wilde and Crosland cases. 

Lord Alfred Douglas was that not unknown blend, a 
sensitive poet and a man capable of riding roughshod 
over the sensibilities of others. He had previously been 
bound over for criminally libelling his father-in-law, and 
was now charged with a criminal libel on Mr. Winston 
Churchill in the form of a pamphlet entitled : “ The 
Murder of Lord Kitchener ” and “ The Truth about the 
Battle of Jutland and the Jews.” The accusations were 
so serious that the Attorney-General, Sir Douglas Hogg, 
K.C, (afterwards Lord Hailsham) had decided to take 
up the case. He led for the prosecution with Sir Richard 
Muir, while Mr. Cecil Hayes appeared for the defence. 

The alleged libel, which was published all over 
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London, was of the gravest kind. Mr. Winston Churchill 
was accused of having plotted with the late Sir Ernest 
Cassel to publish a false report of the Battle of Jutland, 
making out that the British Fleet had been defeated, 
in the hope that there would be a panic on the exchanges, 
that British stock would slump and a large profit would 
be made by purchasing it. It was evident that Lord 
Alfred had swallowed whole the rumour that Jews had 
cleared a profit of fifty-four millions on the New York 
Stock Exchange as a result of Mr. Churchill’s report. 
The defendant was the editor of Plain English, the object 
of which was to expose every kind of corruption and 
scandal. He accused Sir Ernest Cassel of having made 
eighteen million pounds out of the plot and Mr. Churchill 
of having taken a large payment of several thousand 
pounds’ worth of furniture. 

Although the falsity of his accusations had already 
been proved on oath in the Daily Mail Case, Lord Alfred 
Douglas persisted in them down to the last moment. 
This misguided tenacity was to send a distinguished 
literary figure to prison and to expose a former Cabinet 
Minister to one of the most violent attacks ever made 
by an English advocate. 

As the case proceeded, it became evident that the 
accusation against Mr. Churchill was a cock-and-bull 
story in its entirety. Lord Balfour, in the witness-box, 
declared that Mr. Churchill had had nothing to do with 
the official report of the battle, but had merely consented 
to write an appreciation of the situation, in order to 
dispel the false statements in the neutral Press about a 
German victory. He was followed by Admiral Oliver, 
Sir James Masterton-Smith, Mr. Gerald Steele, Sir 
Henry Jackson (First Sea Lord), Mr. Graham Greene, 
and Sir Edward Parke. Most of these men had taken part 
in the actual preparation of the communiqué and they 
all deposed that Mr. Churchill had nothing to do with 
its preparation or publication. 
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Mr. Cecil Hayes submitted Mr. Churchill to a most 
gruelling cross-examination. Mr. Churchill, who spoke 
with great warmth, categorically denied the accusa- 
tions. In spite of his evident distress, however, there 
was a characteristic flash of humour in some of his 
replies. , 

“Did Lord Fisher refuse to see you and resign?” 
asked Mr. Hayes. 

“No,” replied Mr. Churchill quietly, “he resigned 
and refused to see me.” 

Lord Alfred Douglas proved himself an excitable and 
truculent witness. He displayed a flair for irrelevance 
which robbed him of the jury’s sympathy. At one 
point he burst out, “ I saw by the evidence of my own 
senses that Mr. Justice Darling was anxious to get Mr. 
Pemberton Billing convicted and used every possible 
art.” 

Mr. Justice Avory : “ You wrote that he had been 
put by the Government to secure a conviction.” 

Lord Alfred (excitedly) : “ These things are done. I 
have not been allowed to present my case before the 

*Court at all. I have been treated most grossly unfairly. 
Every time I have tried to present my case to the jury I 
have been prevented from doing so. I have never been 
able to tell the jury why I did it or where I got this 
information, and everything has been stopped. It has 
been the most abominable piece of unfairness I have 
ever seen in my life.” 

As the defendant was leaving the witness-box, he 
repeated heatedly : “I think it is most unfair ; I have 
not had a chance of putting my case to the jury.” 

Mr. Justice Avory : “ Will you leave the box and not 
make speeches ? ” 

The defendant who had not been able to provide any 
material evidence of his plea of justification, was followed 
into the witness-box by Captain Spencer. With the 
calling of this witness, it was obvious that the case for the 
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defence had collapsed. Captain Spencer gave evidence 
of an alleged conversation in 1919 with Mr. Churchill, 
which the latter denied had taken place. It was not 
difficult to discredit a witness who had, in 1917, been 
certified as insane, who had been convicted in that 
very Court of publishing a defamatory libel, and had 
been recently convicted of disgusting behaviour. 

In opening the case for the defence, Mr. Hayes 
represented Lord Alfred Douglas as an honest man, 
‘ perhaps an honest fool,” who believed what he had 
written. As if to compensate for this plea, which has no 
validity as a libel defence, Mr. Hayes then proceeded 
to castigate Mr. Churchill with extraordinary violence. 
Counsel referred to Mr. Churchill as a “‘ Napoleon who 
had directed the destinies of our country in a frock-coat 
from London.” After describing him as a “ professional 
politician,” Mr. Hayes suggested that if the Gallipoli 
campaign had succeeded, Mr. Churchill in his vanity 
would have taken the glory for it. Although he must 
have been aware that his client would be convicted, 
Counsel for the defence declared that Mr. Churchill, 
under cross-examination, “ frowned like a sphinx, rasped* 
out a bitter reply, and the next moment would smile a 
blandishment almost large enough to swallow you all.” 
In connection with Mr. Churchill, Counsel for the 
defence did not hesitate to speak of the “ hide of the 
thinoceros,” and of the “ reckless gambler with human 
lives.” 

Mr. Justice Avory’s summing up was a model of ice- 
cold clarity and concision. He began by administering a 
sharp reproof to the defendant’s Counsel whose speech 
he characterised as “ a mixture of a diatribe on politi- 
cians and vituperative abuse of Mr. Winston Churchill.” 
As to Lord Alfred’s plea that his case had not been 
properly put before the jury, the Judge observed that 
after a long experience at the Bar and on the Bench, 
he did not believe that any advocate had ever been 
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allowed greater latitude than had been allowed to 
Mr. Cecil Hayes in that case. 

Turning to the defendant’s accusations His Lordship 
observed cuttingly, that even Judges were not immune 
from this kind of attack, especially from disappointed 
litigants, At this Lord Alfred Douglas burst out, “I am 
not a disappointed litigant !” 

Mr. Justice Avory pointedly reminded the jury of the 
relative weight of the evidence. He commented on the 
official standing and testimony of the witnesses for the 
prosecution, and contrasted it with the evidence adduced 
by the defence. 

Finally, the Judge summarised the law on the subject 
and reminded the jury that the onus was on the de- 
fendant to prove his plea of justification. 

The jury retired, and after an absence of only eight 
minutes, returned a verdict of “ Guilty.” 

His Lordship, addressing himself to the defendant, 
said very quietly : “* Alfred Bruce Douglas, it is to be 
regretted that your undoubted literary qualities should 
have been degraded to such purposes as these. If I 
could have taken the view that you have been honestly 
deceived into believing the truth of these accusations, I 
should have taken a different and more lenient course. ... 
In view of your previous experience in this Court it is 
obvious that you must be taught, and like other persons 
suffer punishment.” 

His Lordship sentenced the defendant to six months’ 
imprisonment in the second division, and ordered him to 
find a surety to keep the peace and be of good behaviour 
to all His Majesty’s subjects, and particularly to Mr. 
Winston Churchill. 

It was society’s verdict on a man whose social position 
and literary gifts had not outweighed an impulsive 
nature and a tendency to champion dangerous lost 
causes. 


CHAPTER XII 


VAQUIER AND MAHON 


Ir 1s ALWAYS PosstBLE to find mitigating circum- 
stances in certain “ crimes of passion,” however brutal 
and callous. In the cold-blooded Crumbles case, the 
jury had recommended both prisoners to mercy because, 
“the crime was not premeditated,” by which they 
doubtless meant that the two young ruffians had not 
intended to kill Irene Munroe when they set out on their 
afternoon walk. Again, it is difficult to believe that 
Allaway intended to murder his victims when he 
despatched his telegrams from Boscombe post office. 
There are, however, some “love crimes ” for which no 
possible excuse can be found. In July 1924, Mr. Justice 
Avory had to try two men who had committed crimes, 
which involved a long and careful preparation. Vaquier 
and Mahon had not sought to kill on the spur of the 
moment, and their crimes were the work of cruel, 
scheming scoundrels, who had taken the utmost pains 
to cover their tracks. Their trials, within a few days of 
each other, involved a great strain for the Judge, who 
had now reached an age when most other men are 
bedridden or querulously reminiscential. 

“ Of all forms of death,” said Mr. Justice Avory, in 
the Vaquier case, “‘ poison is the most detestable.”” And 
of all forms of crime, poisoning is the most callous and 
the most difficult to bring home. The men who choose 
poison for their weapon are usually of a cool and calcu- 
lating nature. They almost invariably go to the scaffold 
through some frail link in their plan, but rarely as a 
result of their personal vanity, as Vaquier did. 
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The Vaquier case opened with a flirtation at Biarritz. 
In August 1923, a married couple, Mr. and Mrs. Jones, 
bought the Blue Anchor Hotel at Byfleet, Surrey. 
Although fairly competent business people, they had 
made one or two mistakes and were in financial diffi- 
culties at the end of 1923. Mrs. Jones, in particular, was 
being pressed, and in November of that year, she exe- 
cuted a deed of assignment in favour of her creditors. 
Not unnaturally perhaps, she began to worry about her 
financial position and this brought on a nervous break- 
down. Her doctor advised a holiday and Mrs. Jones 
decided to go to Biarritz to recuperate. 

The scene now changes to the drawing-room of the 
Hotel Victoria, Biarritz. The wife of the country hotel- 
keeper began to feel bored and a little lonely. An attrac- 
tive woman and fond of company, she spent a good deal 
of her time in the hotel drawing-room. Here she made 
the acquaintance of a gallant Basque, Jean Pierre 
Vaquier, who was an inventor. The Hotel Victoria 
employed the handsome bearded Frenchman to work 
the wireless-set in the drawing-room, and it was over 
this set that the fateful attachment began. 

Vaquier, who was living apart from his wife, began 
to pay compliments to the lonely Englishwoman. The 
linguistic difficulties added piquancy to the situation. 
Vaquier spoke no English and Mrs. Jones decided to 
buy a dictionary to remedy the difficulty. They began 
to make love with the aid of this prosaic intermediary. 
It is not difficult to visualise the scenes in the drawing- 
room, the two heads bent over the dictionary, fingers 
touching and all the delightful difficulties and dangers 
of chance acquaintance. The dictionary was discarded 
as soon as the couple had reached an understanding. 
The old story was re-enacted on the sands of Biarritz. 
Vaquier’s passionate gallantry charmed Mrs. Jones who 
still had repugnant memories of her stolid and bibulous 
husband. After a few days at Biarritz, Mrs. Jones went 
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away and visited Lourdes and Pau. From each place she 
sent Vaquier picture postcards which he kept. After a 
few days Mrs. Jones returned to Biarritz and becameeven 
more intimate with the Frenchman. She informed him 
during this second visit that she was a bankrupt. Vaquier 
at once suggested that she stay at another hotel where it 
was cheaper. He thereupon booked a double room at 
the Bayonne where they stayed as man and wife. 

This illicit idyll was interrupted by a telegram 
from Mr. Jones asking his wife to return home. Vaquier 
had meanwhile become infatuated with the English- 
woman and begged her to stay with him. By way of 
softening the blow, Mrs. Jones agreed to let her lover 
accompany her to Paris. After spending a night together 
at Bordeaux, the couple went on to Paris, where they 
stayed together at the Hétel Palais d’Orsay. They 
parted regretfully, the Frenchman promising to come 
over to England. On February 8, 1924, Mrs. Jones 
arrived at Victoria and was met by her husband. 

The following day the impetuous Frenchman arrived 
in London, and booked a room at the Hotel Russell, 
Southampton Row. Mrs. Jones had given him her 
address, and two days later he decided to send her a 
telegram announcing his arrival. With the aid of the 
hotel inquiry clerk, Vaquier sent the following message ; 
“ Arrived from Paris on business. Shall be very pleased 
to see you Hotel Russell and to meet Mr. Jones. Perhaps 
you will inform me what evening. From Vaquier.” The 
same evening, Mrs. Jones went to the hotel and had 
dinner with her lover. They went up to his bedroom and 
conversed by the dictionary. Mrs. Jones returned to 
Byfleet that evening, but Vaquier was not long un- 
consoled. On February 13, Mr. Jones went away for the 
day to Margate, where he was taken ill. The same day, 
Mrs. Jones met Vaquier in London and they had lunch 
at her expense. They dined together later at the Hotel 
Russell and Mrs. Jones missed the last train back to 
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Byfleet. She spent the night with the Frenchman at the 
hotel and returned home next morning. 

The following day Vaquier arrived at the Blue Anchor 
Hotel, Byfleet. He brought no luggage and Mrs. Jones 
afterwards swore that she had not expected him. Mr. 
Jones was still recuperating at Margate and the French- 
man decided to stay. Mrs. Jones was meanwhile be- 
coming a little troubled. Her lover was both impetuous 
and without resources, and she had to lend him £14 to 
pay his hotel bill at the Russell. The Frenchman’s 
gallantries, however, soon charmed her again, and 
when Mr. Jones returned on the 17th, the stage was 
completely set for a ménage @ trois. Fortune favoured the 
guilty couple. Mr. Jones had returned very ill and was 
confined to bed for a fortnight. During her husband’s 
illness, Mrs. Jones used her dictionary a good deal. 

On March 1, Vaquier went up to London and visited 
a chemist’s shop, W. Jones & Co., at 134 Southampton 
Row. He was not unknown there as, during his stay at 
the Russell, he had often made purchases there. Apart 
from ordinary toilet articles, Vaquier had bought 
chemicals which he said were needed for wireless experi- 
ments. One of the partners of the firm, Mr. Bland, spoke 
French, and the two men had chatted together from time 
to time. Vaquier saw Mr. Bland on March 1 and pro- 
duced a list of chemicals, including -12 of a gramme of 
strychnine and 20 grammes of perchloride of mercury. 
The chemist was reluctant to supply the Frenchman with 
these poisons, but Vaquier assured him that he intended 
to use them for wireless experiments and that he 
habitually bought them in France. Mr. Bland supplied 
the poisons after Vaquier had signed himself in the 
poison register as “ J. Wanker.” 

Strychnine is not used for wireless experiments, but 
it has other uses. Two days after the purchase of the 
poisons Vaquier and Mrs. Jones went up to London 
and stayed at the Russell together for the last time. They 
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returned to the Blue Anchor together that night, but 
Mrs. Jones had suddenly grown tired of the bearded 
foreigner who was not paying a penny towards his 
board and lodging and repeatedly implored her to 
leave her husband. 

Mr. Jones had meanwhile recovered from his illness. 
He now took his meals in the bar parlour with his wife 
and Vaquier and evidently suspected nothing. Vaquier 
had said that he was getting £500 from America for 
the patent rights of a sausage machine and would 
soon settle the bill, When the Frenchman asked Mr. 
Jones for a loan, however, Mrs. Jones advised her hus- 
band not to lend him any money. 

The recovery of Mr. Jones obviously meant difficulties 
for Vaquier. Mrs. Jones refused to leave Byfleet with 
the impulsive foreigner who had nothing to offer her, 
and Vaquier’s thoughts turned to the licensee of the 
Blue Anchor Hotel. Mr. Jones was tenderly attached 
to the bottle, and the morning after a carousal he 
usually took a dose of bromo salts which were kept 
on the mantelpiece of the bar-parlour. Vaquier con- 
centrated on this fact, and his unsuspecting victim soon 
provided an opportunity. On the night of Friday, March 
28, a party took place at the Blue Anchor. Vaquier 
retired to bed at 11 p.m., but Mr. Jones did not go to 
bed until 1 am. He had drunk freely, but was not 
intoxicated when he retired. 

Mr. and Mrs. Jones slept late after the previous night’s 
revelry, but Vaquier was downstairs by seven o’clock 
the next morning. He was drinking some coffee which 
he had made himself when the cook came down at 
7.15. The latter was surprised at the Frenchman’s 
reluctance to leave the bar-parlour that morning. 
He sat in the parlour drinking his coffee for an hour 
and three quarters with his overcoat wrapped round 
him, although there was a gas fire in the coffee-room 
where he usually.sat. The servants pointed out that he 
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would be smothered with dust as they were about to 
clean the parlour, but the Frenchman could not or 
would not understand. He had a good reason for re- 
maining in the bar-parlour where he could see that none 
other than Mr. Jones took the dose of salts. ; 

Having refused breakfast, Mr. Jones made for the 
blue bottle of salts. He mixed himself a dose and after 
drinking it, exclaimed : “ God, it’s bitter.” Mrs. Jones 
took up the bottle and poured a few of the crystals into 
her hand. She tasted one and found it extremely bitter. 
Meanwhile Vaquier sat watching the little drama 
from his armchair. Mrs. Jones became suspicious at 
once. ‘‘ Daddy,” she said, “ they have been tampered 
with ; quick, some salt and water.” Her husband drunk 
the emetic and vomited. A doctor was quickly sum- 
moned, who found Mr. Jones extremely terrified and 
in a state of convulsions. Within an hour he had died, 
a most agonising death. While Mrs, Jones and the doctor 
were occupied with the patient, the murderer had 
quickly washed out the bottle containing the salts. 
This bottle was later examined by Mr. Webster, the 
Home Office analyst, who found unmistakable traces 
of strychnine. 

All the persons who were in the hotel on March 28-29 
were examined, including Vaquier, who made a long 
statement accusing Mr. Jones’s friends. Mrs. Jones had 
meanwhile grown to hate Vaquier. On the Thursday 
after the death of her husband Mrs. Jones privately 
accused her lover of having killed Mr. Jones. “ Yes, 
Mabs,” replied Vaquier, “for you.” 

On April 4, the Frenchman left Byfleet and went 
to stay at the Railway Hotel, Woking. Not satisfied 
with making only one statement he made three more 
in writing which he gave to Superintendent Boshier 
at Woking. He was evidently under the impression 
that he was suspected, which was not the case at this 
stage. His statements showed a rich and malicious 
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imagination. He denied that he had cohabited with Mrs. 
Jones and stated that the latter had sent him a wire 
inviting him down to Byfleet. He also stated that he had 
Ient Mr. Jones money, and as the latter would not 
repay him, he (Vaquier) had remained at the hotel. 
The second statement which the accused brought to 
the police-station at Woking contained concrete accu- 
sations. Vaquier wrote indignantly : “ By the attitude 
of the staff of the house and my interrogation of yester- 
day I understand at last I am accused of causing the 
death of Mr. Jones. This man, to whom I was attached, 
and whom I loved like a brother, is the victim of a 
coward, jealous of my presence here. I say that if the 
poison which killed Mr. Jones was not put in his glass 
by the criminal himself, it was put there by a servant 
in the pay of this cowardly suitor with the object, 
according to me, a foreigner, to have me accused of this 
horrible tragedy.” In his third statement, Vaquier 
openly accused George, the potman, of having com- 
mitted the crime. In another statement, the Frenchman 
wrote : “I enjoyed the esteem and the confidence of 
Mr. and Mrs. Jones ; I loved them as one does a brother 
and a sister, since it was decided that we should become 
partners and live together.” 

Although Vaquier professed indignation at the 
possibility of being accused of the crime, he was not 
averse to a little pleasant publicity. His vanity proved 
his undoing. He allowed himself to be photographed 
for the Press, and on April 16, Mr. Bland, the chemist, 
was surprised to see a photograph of “ Mr. Wanker ” 
in his daily newspaper. He communicated with Scotland 
Yard and identified Vaquier from a crowd of men at 
Tottenham Court Road police-station. The Frenchman 
was arrested on April 19 and was committed for trial 
on June 4. 

The trial opened at Guildford before Mr. Justice 
Avory on July 2, 1924, in a hall which was chiefly 
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used for local dances. The evidence against the French- 
man required delicate handling, and the Attorney- 
General, Sir Patrick Hastings, K.C., felt constrained 
to lead for the Crown. He had for his juniors two 
distinguished criminal lawyers in Marshall Hall and 
H. D. Roome. The defence was in the capable hands of 
Sir Henry Curtis-Bennett, K.C., and Mr. A. B. Lucy, 
who fully realised the formidable nature of their task. 

The trial began in a crowded court. Admission was 
by ticket only and it was noticed that many women 
were present in the public gallery. They were given 
seats on the left side of the gallery while the men sat 
together on the right. All eyes were strained to catch a 
glimpse of the prisoner. As he entered the dock he 
bowed deeply to the Judge and pleaded “ non coupable” 
in a clear voice. It was evident that he had taken great 
pains with his personal appearance, for his hair and 
beard were neatly brushed and perfumed with violets. 
He appeared calm and collected and betrayed no 
interest in the preliminary proceedings, such as the 
swearing in of the jury. He produced some documents 
from his pockets and began to write copiously, He was 
to keep the warders in the dock busy throughout the 
trial sharpening his pencils. 

The Attorney-General opened the case with a cold, 
hard outline of the facts, but the prisoner did not 
appear to be interested. Now and then he would throw 
down his pencil and run a comb through his brillian- 
tined hair. His manner changed when the witnesses 
for the prosecution appeared. He listened alertly to the 
interpreter, Mr. Ashton Wolfe, and made comments 
upon certain points which struck him. Apart from the 
memory of the crime, it was to prove a painful trial. 
The prisoner, like Voisin and Madame Fahmy, could 
not understand a word of the proceedings until it was 
interpreted to him. 

Mrs. Jones was one of the first witnesses to give 
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evidence. She remained in the witness-box for seven 
hours and gave invaluable evidence for the prosecution. 
She admitted an adulterous intimacy with Vaquier 
and described the events on the morning of her hus- 
band’s death. Sir Henry Curtis-Bennett subjected her 
to a searching cross-examination. Those in Court 
listened tensely as he asked about her relations with 
her solicitor. The witness had stated that she went 
abroad on her doctor’s advice. 

“Did anybody else advise you?” asked Sir Henry. 

“© Yes? 

“ Who else advised you to leave and go?” 

* Not actually to leave.” 

“Who else advised you to go away?” insisted 
Counsel. 

“ The solicitor,” replied Mrs. Jones. 

“ He was a very great friend, was he not, and visited 
you constantly ? ” 

“He was a friend of my husband’s.” 

“ Did you give that answer,” said Counsel, “ to try 
and make the distinction that he was not a friend of 
yours?” 

“No,” replied the witness. 

“ Was he a friend of yours?” 

“I say he was more my husband’s friend than my 
own.” 

“Was he a friend of yours?” insisted Sir Henry 
Curtis-Bennett. 

The witness repeated her answer. 

“ We will see,” said the Counsel grimly. 

After many questions concerning the witness’s stay 
at Biarritz, Sir Henry Curtis-Bennett returned to the 
attack. 

“Were you visited ever on Sunday,” he said, “ by 
the man that I have mentioned, the solicitor who was 
then acting for you?” 

“No.2? 
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“ Besides being your solicitor, was not that gentleman 
your lover?” asked Counsel. 

“Never,” almost shouted Mrs. Jones. 

In view of this line of questioning, there was much 
excitement in Court when Counsel produced a note 
from Vaquier addressed to Mrs. Jones—‘‘ Madame 
Jones. Your solicitor to come here to-day morning. 
Love him much. Adieu for ever.” 

The Judge had attentively followed the cross-examin- 
ation, but with an eye on the jury. More than once he 
prevented the Counsel from befogging them with detail. 
Sir Henry Curtis-Bennett had questioned Mrs. Jones 
at great length as to dances which had been held at the 
Blue Anchor, when Mr. Justice Avory said, “ What is 
the relevance of all this?” 

“T am putting it on the suggestion as to the way in 
which this hotel was being carried on before March 29,” 
replied Sir Henry. 

“T am asking what is the relevance of the way in 
which it was carried on?” said his Lordship firmly. 

“I am attacking this lady’s credit absolutely, in 
every way,” said Counsel. 

“All I say is,” commented the Judge, “ that I cannot 
see how the way in which this house was carried on 
under the direction of her husband can effect her credit 
as a witness,” 

On his Lordship’s advice, Counsel agreed to limit his 
cross-examination on this point to a few questions. 

The prosecution called an important witness on the 
second day of the trial. This was Mrs. Marcella White- 
wick, the wife of the manager of the Blue Anchor. She 
stated that she had overheard a conversation in the bar- 
parlour between Vaquier and Mrs. Jones just after Mr. 
Jones had died. Vaquier was alleged to have asked Mrs. 
Jones if Monsieur was “ couché.” Mrs. Jones had re- 
plied, “No, he is dead, and you have done it.” The 
witness had then seen Vaquier drop on his knees, 

Ta 
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weeping bitterly. “Oh, God, madam,” he had cried 
in broken English, “ do you accuse me ? ” 

Several guests at the party on March 28 were now 
called, but the Judge quickly displayed his sense of 
relevance. ‘‘ Why are all these people being called?” 
he said. 

Meanwhile, Vaquier had kept up the appearance of 
being an amused spectator of the proceedings. One of 
the witnesses for the prosecution, Mr. Boutell, described 
himself as a builder and undertaker. On hearing this, 
Vaquier turned to the interpreter and said slyly, “ Ah ! 
He houses them above and below ground !” His amused 
“ sang-froid ” gave way to keen interest as Mr. Bland, 
the chemist, was succeeded in the witness-box by the 
medical experts. Sir Bernard Spilsbury declared that Mr. 
Jones had died of strychnine poisoning, and Mr. Webster, 
who followed, stated that he had found seventeen- 
thirtieths of a grain of strychnine in the dead man’s 
organs. 

The prisoner had begun to look a little careworn on 
the third day of the trial, but he recovered himself as he 
entered the witness-box. The relish with which he 
answered his Counsel’s questions showed how delighted 
he was to be at last allowed to take a great personal part 
in the proceedings. He at once denied having had inti- 
mate relations with Mrs. Jones. Sir Henry Curtis-Bennett 
now began to ask questions concerning the purchase of 
the strychnine. Amid a profound silence, Vaquier de- 
clared that Mrs. Jones’s solicitor had asked him to buy 
the strychnine with which he intended to destroy a dog. 
He also alleged that the solicitor had given him a pound 
note for the strychnine. The Judge now insisted that Mrs, 
Jones’s former solicitor should be named and brought in 
for identification. The name of Mr. Bruce Millar was 
then called, but as there was no answer, Sir Patrick 
Hastings promised to ensure his appearance the follow- 
ing morning. ~ 
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Vaquier’s explanations of the purchase of strychnine 
did not ring true even in reply to his Counsel, but they 
sounded absurd under cross-examination. 

‘* Had you ever signed a book when you had been to 
that chemist before?” asked Sir Patrick Hastings. 

“No,” replied Vaquier calmly. 

“Did it strike you, therefore, as unusual that you 
should sign a book this time (i.e., on March 1) ?” 

“I knew that one signs a book when it is a question 
of poisons,” replied Vaquier with perfect composure. 

“You knew that before?” said Mr. Justice Avory 
quickly. 

“ know that chemists are forced to have a poisons 
book to be signed,” said the prisoner. 

“The question is,” said the Judge, “ did you know 
that before you went to this shop ?” 

“No.” 

The Attorney-General drubbed the accused merci- 
lessly concerning the signing of a false name in the 
poison register. 

“ Why did you not put your real name ? ” 

“* Because I had been told that when you buy poison 
you never sign your own name.” 

“Who told you that?” 

“The solicitor.” 

“Did the gentleman who asked you to buy the 
poison tell you to sign a false name ? ” 

* Yes.” 

* Did it strike you as odd that a complete stranger, 
who wanted to poison a dog, was telling you to sign a 
false name ? ” 

“No.” 

“Do I understand you to say,” declared Sir Patrick, 
“ that you signed a false name merely because a complete 
stranger asked you to?” 

“Yes? 

Although Vaquier had appeared calm and collected 
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in the witness-box it was plain to all that the Attorney- 
General’s powerful cross-examination had exposed the 
great weakness of the defence. Nor could the tireless 
efforts of Sir Henry Curtis-Bennett improve maiters at 
this stage. Under re-examination, Vaquier declared that 
his relations with Mrs. Jones were “ simply friendship 
such as one has for a sister,” a palpable falsehood which 
merely injured his case. 

On the morning of the last day of the trial, Mr. Bruce 
Millar, Mrs. Jones’s former solicitor, entered the witness- 
box. He declared that the suggestion that he had been 
Mrs. Jones’s lover was “ an absolute lie.” He also denied 
that he had ever asked Vaquier to buy strychnine or 
told him to sign a false name in the poison book. The 
absurdity of Vaquier’s explanations was amply illus- 
trated by his Counsel’s cross-examination of this witness 
who had been so freely mentioned during the proceed- 
ings. Sir Henry contented himself with a single question 
in cross-examination : “If the accused says what the 
Attorney-General has put to you,” he said, “it is either 
a lie or a delusion ? ” 

“ Quite,” replied the witness. 

As the defence called no further witnesses, the time 
had now come for Counsel’s final speeches. The Law 
Officers have always a prerogative right to the last word 
to the jury, but as the accused was a foreigner, Sir 
Patrick Hastings had decided to waive his right and to 
allow Sir Henry Curtis-Bennett to speak last. 

After the Attorney-General had sat down, Counsel 
for the defence made an eloquent speech in which he 
scouted the suggestion that Vaquier had had a motive 
for wanting to murder Mr. Jones. He appealed to the 
jury if there was a reasonable doubt in their minds “ to 
allow this ill-starred visit to come to an end and enable 
Vaquier to return to his native country.” 

Mr. Justice Avory began his summing up immediately 
after the lunch interval. He fulfilled his onerous task 
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with admirable impartiality and lucidity. The case was 
not an involved one, but his Lordship’s well-balanced 
judgment i is worthy of note if only for its chilly preci- 
sion, “ I think,” he began quietly, “ it will be convenient 
for you to approach the consideration of this case in 
this way : first, by asking yourselves : Was the death of 
the deceased man caused by strychnine poisoning ? If it 
was, secondly, ask yourselves : Was the strychnine from 
which he died in the bottle of bromo salts from which he 
took a dose that morning ? If you are satisfied of both 
these propositions, then the final and crucial question 
in this case is : Who put the strychnine into that bottle 
which was supposed to contain bromo salts? ” 
Having stripped the issue of verbiage, the Judge pro- 
ceeded to review the events of the morning of March 29. 
Addressing the jury on the question of the defence, his 
Lordship stressed the weak points in the explanation 
which Vaquier had put forward. He referred to the 
alleged conversation between the prisoner and Mr. 
Bruce Millar, the solicitor, and pointed out that no sug- 
gestion had been made against the character or reputa- 
tion of the latter. Vaquier had suggested that the solici- 
tor, who had never spoken to him in his life, had called 
him into the lounge of the Blue Anchor and asked him 
to get him some strychnine. “‘ Why did not the accused 
say to this man: ‘Why do you not get it yourself? 
Where do you live ? There are plenty of chemists’ shops 
in London, Why do you not get it yourself?’ No, that 
did not occur to him, and this stranger hands him a 
pound note to get strychnine for the purpose of killing a 
dog ; two pennyworth would have done it. He hands 
him a pound note, never asks him for the change, and 
it never occurs to the accused to volunteer to give him 
the change.” The systematic summing up concluded 
with a point which had escaped the attention of Counsel. 
Sir Henry Curtis-Bennett had declared that if the jury 
disbelieved the prisoner’s explanation of the purchase 
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of the strychnine they might say it was merely a des- 
perate resource of a man who thought he was bound 
to explain. “ But that argument,” observed His Lord- 
ship, “ overlooks one important feature in this case, and 
that is, what has become of the perchloride of mercury, 
the corrosive sublimate which was delivered to the 
accused on March 1, and which Mr. Bland swears was 
delivered to him in a separate packet, 20 grammes of it, 
a deadly poison ? The accused’s only answer is that it is 
all untrue, that there never was any perchloride of mer- 
cury on the list, and that none was ever delivered to 
him. If you believe Mr. Bland, ask yourselves what was 
that bought for ? How is it that there is no explanation 
forthcoming ? How is it that there was not some- 
body else at the Blue Anchor who asked him to buy 
some perchloride of mercury in order to kill a cat? 
You might just as well have been asked to believe 
that!” 

The jury had been so efficiently spoon-fed by the 
Judge that, after an absence of only an hour and a half, 
they returned into court. On hearing the verdict of 
“ Guilty,” several women in the gallery broke down and 
burst into tears. On being asked if he had anything to 
say why the sentence of death should not be passed 
upon him, Vaquier drew a statement from his pocket. 
“Monsieur le Président,” he began, but the Judge in- 
terrupted him ; “I can only listen to any reason in law 
why I should not pronounce sentence upon you,” he 
said firmly. Vaquier turned ashy pale and raised a 
trembling hand. “I can only say that I am innocent,” 
he cried. “I swear on my mother’s and my father’s 
graves, still fresh, that I am quite innocent of the crime 
of which I have been accused.” 

There was no emotion in the Judge’s voice as he pro- 
nounced sentence of death. “ Jean Pierre Vaquier,” he 
said, “ you have been convicted by the jury of the most 
serious crime known to the Jaw of any civilised country. 
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I can see no reason whatever to doubt the righteousness 
of that verdict. You have been tried according to the law 
and procedure of this country, which are more favour- 
able to the interests of the accused than the laws of other 
countries, and you have had further the advantage of 
being defended by one of the most able and experienced 
Counsel at the English Bar. Having been so convicted, 
it is my duty to pronounce upon you the sentence which 
is prescribed by law for this wicked and detestable 
crime.” The words, “‘ May the Lord have mercy upon 
your soul!” had a galvanising effect upon Vaquier. 
The poisoner at last showed his fangs. His curiously 
magnetic eyes clouded over with anger as he turned 
towards the jury and shouted, ‘“ Messieurs, you have 
given an iniquitous verdict——”’ The Judge turned to- 
wards the interpreter. “ Tell him I can listen to nothing 
more,” he said firmly. “‘ Let him be removed.” Vaquier 
threw off the warders and continued to gesticulate wildly. 
“ The witnesses in the case were all liars,” he shouted, 
“and should have been in prison long before I was.” 
He was dragged to the dock stairs, but before he dis- 
appeared from sight, he cried, “I will defend myself 
again.” 

*The Frenchman was removed to Wandsworth Prison 
where he made a statement to Major Watkins on 
July g. He declared that he had seen a woman, Mrs. 
Jones or Mrs. Whitewick, go to the toolshed in the 
garden behind the Blue Anchor and that he had sub- 
sequently found there, behind a loose brick, the 
bottle he had given to Mr. Bruce Millar. The police 
thereupon searched the toolshed and found there two 
glass bottles, one of which contained 1-5 grammes of 
strychnine and the other strychnine in solution. This 
was an interesting discovery as Vaquier had only pur- 
chased -12 gramme of strychnine from Mr. Bland. Mrs. 
Jones and Mrs. Whitewick were closely questioned, but 
were able to satisfy the police that Vaquier’s accusations 
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were unfounded. But where and by whom the additional 
poison was procured has never been discovered. 

Vaquier made his last appearance in public on July 
28 when his appeal was heard by the Lord Chief 
Justice, Mr. Justice Shearman and Mr. Justice Sankey. 
Sir Henry Curtis-Bennett appeared for the applicant 
while a French lawyer and the solicitor to the French 
Consulate occupied seats at the solicitors’ table. In 
discussing the appeal, the Lord Chief Justice paid a 
high tribute to Mr. Justice Avory whose “ excellent and 
admirable summing up was not open to criticism.” 
When the result of his application was interpreted to 
him, Vaquier clung to the rails of the dock and shouted : 
“Je demande la justice !”” He was removed from the 
dock with difficulty. On August 12, Jean Pierre Vaquier 
was hanged in Wandsworth Gaol. Few will doubt that 
he obtained the justice which he had so strenuously 
demanded. 

Ten days after the Vaquier trial, Mr. Justice Avory 
tried an even more cold-blooded murderer. Patrick 
Mahon, like the French poisoner, was unhappily 
married, inordinately vain and popular with women. 
Unlike Vaquier, however, he was the seducer and not the 
foolish victim of an infatuation. 

In his early years, Patrick Mahon was a model of 
sobriety and industry. A member of a typical middle 
class family in Liverpool, he became a junior clerk and 
divided his leisure between Sunday school and the 
football field. As he grew into his teens his personal vanity 
began to assert itself. Good-looking and of pleasing 
address he soon began to seek sexual enlivenment. He 
had met a pretty girl at school and first proposed mar- 
riage when he was eighteen and the girl two years 
younger. In spite of strong parental opposition, the 
couple were married in 1910. 

The young married man of twenty was too vain to be 
content with the.conquest of one woman. Within a year 
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of his marriage, he had forged cheques for £123 and 
taken a girl to the Isle of Man with the proceeds. He 
was traced and subsequently bound over. 

Mr. and Mrs. Mahon decided to leave Liverpool and 
to start life anew. Mahon, however, had developed a 
taste for easy money and he was soon serving a sentence 
of twelve months’ imprisonment for embezzling £60 
from his employers. A little girl was born shortly before 
this but Mahon was not the man to grace a domestic 
hearth. Finding work in a dairy at Sunningdale, he 
began a series of flirtations and was soon dismissed. 
After a little clerical work at race meetings, he turned to 
burglary. Early in 1916, he entered the National Pro- 
vincial Bank at Sunningdale at night, and, on being 
disturbed by a servant girl, struck her with a hammer. 
The girl, whose life was only saved by the thickness of 
her hair, regained consciousness to find herself in the 
arms of the handsome burglar. Mahon was later arrested 
and sentenced to five years’ penal servitude by Mr. 
Justice Darling. 

Meanwhile, Mrs. Mahon had courageously decided 
to fend for herself and her child. She secured a post in a 
factory and acquitted herself so well that she was soon 
given a responsible position. When Patrick Mahon came 
out of prison he at once turned to his wife. The latter 
forgave him and eventually secured him a situation as 
traveller with her firm. Mahon worked hard but his 
ruling passion proved too strong. He noticed the 
physical attractions of a typist, Miss Emily Kaye, and 
began to flirt with her. Miss Kaye was by no means a 
susceptible young girl. She was a level-headed experi- 
enced woman of thirty-seven who lived in a bachelor 
girls’ club and had saved money. Mahon had, however, 
reached the position of sales manager and Miss Kaye 
was flattered by his attention. They went about together 
and the typist was soon hopelessly infatuated with the 
handsome married man. She began to neglect her work 
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and eventually lost her employment. While out of a 
berth, she discovered that she was pregnant. She became 
terrified and begged Mahon to go abroad with her to 
save her name. Mahon was soon to be convinced that 
Miss Kaye would not easily be thrown aside. While 
rummaging in a drawer she had by chance come upon 
a report of her lover’s trial before Mr. Justice Darling. 
Realising that Mahon was an ex-convict, she perhaps 
threatened to expose him to his employer if he did not 
fall in with her wishes. Mahon saw a brilliant future 
slipping away. He had a snug berth, a home and a 
prominent place in the social life of Kew where he had 
settled with his wife and little girl, Miss Kaye now 
signed her own death-warrant. She bought herself an 
engagement ring and pressed Mahon to take part in 
“a love experiment.” They were to take a holiday 
together during which Miss Kaye was to convince her 
reluctant Jover that he would be perfectly happy with 
her for the rest of his life. 

Tn April 1924, Mahon rented a bungalow on a lonely 
stretch of beach between Eastbourne and Pevensey Bay. 
He gave false references and described himself as Mr. 
Waller. Confident of her influence over Mahon, Miss 
Kaye sold out her shares and went down to Eastbourne. 
She had previously told her friends and her sister that 
she was engaged to a man named Patterson, and was 
going with him to South Africa where they were to be 
married soon after their arrival. 

On April 10, two days before he was to take Miss 
Kaye down to the bungalow, Mahon had another erotic 
adventure. He saw a girl in the street at Richmond and, 
as it was raining, courteously offered her the shelter of 
his umbrella. They walked slowly back to her home. 
Mahon told the stranger, Miss Duncan, that his married 
life was a tragedy and invited her to dine with him the 
following week. 

On April 12, the day he travelled down to Eastbourne, 
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Mahon purchased a saw and a cook’s knife at a shop in 
Victoria Street. Emily Kaye met him at Eastbourne and 
they drove to the bungalow together. The “ love experi- 
ment ” began in an atmosphere of kisses and entreaties. 
Miss Kaye had determined upon an elopement to South 
Africa and her letter to a friend written on Monday, 
April 12, suggests that “ Pat”? had ostensibly agreed. 
“Dear old Phiz,” wrote Miss Kaye, “ we are having a 
very nice time, quiet, but a nice change from town. He 
(Mahon) particularly wants to get to Paris for Easter, 
and would like you and Fred to come and have dinner 
with us when we return to town, which we shall have to 
do for a few days in about a fortnight before setting out 
on our final journey. This will probably suit you both 
better, too ; at any rate, I hope so and shall look forward 
to seeing you then. Any news? We are returning from 
here Wednesday, and going straight over to Paris, gay 
old Paris. All news when we meet. Love to all my pals 
at the Club, and lots to yourself, old thing. Yours ever, 
Peter.” (Miss Kaye’s nickname.) This was the last letter 
that any of her friends received from her. It was written 
on the Monday and was posted on Wednesday, April 16, 
by Mahon. 

Much had occurred between the writing and the post- 
ing of that gay letter. On Tuesday, April 15, the two 
travelled to London together. Mahon had promised to 
get a passport for them to go to France together, but on 
the return journey he told Miss Kaye that he had not 
got a passport and did not intend to get one. They had a 
quarrel, the outcome of which was the mutilated body 
of Emily Kaye. 

On the afternoon of Tuesday, April 15, Miss Duncan 
received a telegram from Mahon, “ Charing Cross at 
7 to-morrow sure, Pat.” The next evening the two dined 
together at the Victoria Street Restaurant. Mahon’s 
wrist was bandaged and he said that he had injured it 
helping a woman on a ’bus. During dinner they chatted 
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pleasantly and “Waller” mentioned that he was 
staying at Eastbourne in a charming bungalow which 
belonged to a friend. Mahon was charmingly insistent 
and Miss Duncan finally agreed to visit him there on 
Good Friday. The following day she received a telegram 
from Eastbourne, “ Meet train as arranged, Waller,” 
together with a money order for £4. 

Before she arrived at the bungalow, Mahon had taken 
meticulous care to conceal all traces of his recent visitor. 
When Miss Duncan appeared she was heartily welcomed 
but told that one of the rooms was barred to her. During 
dinner, Mahon explained. “I am putting a Yale lock on 
one of the rooms where my pal keeps a lot of valuable 
books,” he said casually. Miss Duncan slept in the very 
bed which poor Emily Kaye had occupied for three 
nights, but had no suspicion that in the next room was 
the decapitated body of her predecessor. She had 
noticed some ladies’ hair brushes and shoes in the room, 
but Mahon readily explained that his wife had been 
down the previous week-end. 

On the Saturday, he left Miss Duncan at Eastbourne 
and drove to Plumpton Races where he was noticed by 
an acquaintance. Mahon suddenly began to realise the 
dangers of having Miss Duncan at the bungalow for he 
sent a telegram to himself from Plumpton as follows : 
“ Important see you on Tuesday morning, nine, Cheap- 
side, Lee.” This excuse at once cut short Miss Duncan’s 
stay and the couple returned to London on Easter 
Monday. Mahon went to his home at Kew but returned 
to the bungalow on Tuesday. He began to dismember 
Emily Kaye’s body and attempted to burn it piecemeal 
in a huge fire which he had built. He returned to Kew on 
Tuesday night and, owing to the demands of his work, 
had to postpone his revolting task until the following 
week-end. He then packed a Gladstone bag with the 
gruesome relics of the woman who had loved him. No 
opportunity offered itself for disposing of his ghastly 
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luggage until he reached Waterloo. He admitted later 
that he had thrown parts from the train between 
Waterloo and Richmond, and as he could not dispose 
of all he travelled to Reading where he stayed one night 
under an assumed name. When he returned to London 
the bag was empty save for some bloodstained clothing 
and a cook’s knife, all heavily sprinkled with Sanitas. 
This bag was deposited at Waterloo on Monday, April 
28, and Mahon then went home. 

Poor Emily Kaye could tell no tales but she was not 
the only woman whom Mahon had wronged. His stories 
of business out of town and his continued absences from 
home made his wife suspicious. She went through the 
pockets of his suits and discovered the cloakroom ticket 
and a race card. Believing that her husband was again 
becoming involved with bookmakers, Mrs. Mahon asked 
a private inquiry agent to watch him. This man, who 
had formerly been connected with the railway police, 
at once went over to Waterloo and claimed the bag. It 
was locked, but by pulling at the ends, the detective 
discovered its grim contents. He immediately informed 
Scotland Yard, and Chief Detective-Inspector Savage 
ordered his men to keep observation upon the cloak- 
room. Mrs. Mahon was meanwhile told that the bag 
did not relate to her husband’s bookmaking activities. 

Mahon called for the bag on May 2, and was promptly 
arrested. When told that he would be taken to Kenning- 
ton Road Police Station he said, “ Rubbish.” He was 
later taken to Scotland Yard and examined by Chief 
Inspector Savage, who asked for an explanation of the 
bloodstained articles in the bag. “I am fond of dogs,” 
replied Mahon calmly. “I must have carried meat for 
the dogs in it.” “ That explanation will not do,” said 
the Inspector, “as these stains are of human blood.” 
You seem to know all about it,” cried Mahon. Pressed 
for an explanation, he sat quite silent for about a quarter 
of an hour. Suddenly he turned to Savage. ‘I wonder,” 
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for one’s body to be active and one’s mind to fail to act.” 
With that remark he remained silent for another half 
an hour. Then he turned to the Inspector. “ I am con- 
sidering my position,” he murmured. After a few more 
minutes of pensive silence, Mahon came to a decision. 
**T suppose you know everything,” he said steadily. “I 
will tell you the truth.” He was cautioned, and then 
gave his version of the tragedy. He declared that he and 
Miss Kaye had quarrelled during the night of April 16. 
* We quarrelled over certain things,” said Mahon, “ and 
in a violent temper she threw an axe at me ; it was a coal 
axe. It hit me a glancing blow. Then I saw red. We 
fought and struggled. She was a very big, strong girl. She 
appeared to be quite mad with anger and rage. During 
our struggle we overturned a chair and her head fell 
on an iron coal scuttle and it appeared to stun her. 
This happened at about twelve o’clock midnight. I 
attempted to revive her but found she was dead. I con- 
tinued my efforts to revive her but couldn’t.” Mahon 
then described in detail how he had bought a knife and 
a saw and dismembered the body. 

Savage and some officers at once went down to East- 
bourne and searched the bungalow. They quickly dis- 
covered various portions of the body and two tins which 
contained Sanitas, but there was no trace of the head 
or the uterus. The Scotland Yard experts returned to 
London and found Mahon in a communicative mood. 
He made further statements in which he attempted to 
appear the weak victim of Miss Kaye’s advances. “ Just 
before Christmas Miss Kaye was dismissed from the 
office where she was employed at Copthall Avenue, and 
as a result had a lot of time on her hand, and she wished 
me to see her more frequently, which I was unwilling 
to do for several reasons. She reproached me on various 
occasions as being cold, and told me quite plainly that 
she wished my affection and was determined to win it 
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if possible. I felt sorry for the fact that she had been dis- 
missed and did, as a result, meet her a bit more fre- 
quently. I temporised in the hope of gaining time, but 
from that moment I felt more or less at the mercy of a 
strong-minded woman whom, although I liked her in 
many ways, I did not tremendously care for.” There 
was some truth in Mahon’s words, but his account of 
the death of Miss Kaye was riddled with discrepancies 
as the prosecution soon proved. 

The trial opened before Mr. Justice Avory at the 
Lewes Assizes, where Field and Gray had been sentenced 
to death. Sir Henry Curtis-Bennett, K.C., who had 
defended Vaquier, now led for the Crown, while Mr. 
J. D. Cassels, K.C., appeared for the defence. Mr. Paul 
Bennett, V.C. (now a Metropolitan magistrate) held a 
watching brief for Miss Duncan. 

The trial aroused tremendous public interest, and a 
great crowd gathered round the doors of the Court 
eager to catch a glimpse of the prisoner. While the jury 
were being assembled, Mahon carefully scrutinised each 
one of them. After pleading “ Not Guilty” in a firm, 
clear voice, he took his seat with great calmness. He sat 
quite still with arms folded, grasping a pencil. 

Sir Henry Curtis-Bennett opened the case quietly 
but confidently, stressing various inconsistencies in the 
prisoner’s statements. ‘“ Careful examination has been 
made,” said Counsel, “‘ of the door between the sitting- 
room and the bedroom to see if there could be any 
marks on the door which one would expect to find if an 
axe had hit it so heavily that it had broken the shaft.” 
He paused. “ There was no such mark.” Turning to 
Mahon’s statement that Miss Kaye’s head had struck a 
coal cauldron, Sir Henry pointed out that the police 
had found the iron cauldron in the dining-room and not 
in the sitting-room. Counsel strongly submitted that 
Mahon had bought the cook’s knife and saw on April 
12 and not on the 17th as he had stated. Sir Henry 
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rammed this point home with great force. “ If you are 
satisfied,” he said, “that upon April 12, before the 
prisoner ever went into residence at the bungalow with 
Miss Kaye, he was buying that ten-inch knife and the 
saw, it may lead you a very long way towards coming 
to the conclusion that even at that date—three days 
before he says this quarrel took place with the result of 
her death—he had made up his mind to murder Miss 
Kaye. He was in possession of a cook’s knife and saw. 
He was in possession of a good deal of money belonging 
to Miss Kaye, the proceeds of securities sold. How did 
he know that Miss Kaye was going to have a fall and 
meet her death that night ? ” 

The prosecution scored heavily with the evidence 
which followed. Witness after witness piled up the indict- 
ment against Mahon. Inspector Savage declared that he 
had found no mark on the sitting-room door consistent 
with an axe having struck it. He also agreed that there 
were no bloodstains in the dining-room. Throughout the 
preliminary evidence, the Judge asked the witnesses ques- 
tions calculated to remove ambiguity and assist the jury. 
Thus, when the sister of the murdered woman was being 
cross-examined, His Lordship at once noticed that 
Counsel for the Crown had overlooked an important 
point. “I think there is one question you ought to be 
asked,” he said. ‘‘ You have been asked whether she 
was strong-minded and strong physically and athletic. 
What sort of a temper had she ? ” 

“Quiet and rather placid,” answered the witness 
sadly, “ She did not get into a temper.” 

* She was not in the habit of getting into a temper ? ” 
repeated his Lordship. 

“No.” 

There was a dramatic moment during the examina- 
tion of Miss Duncan. “ I do not gather,” said Mr. Justice 
Avory, “that the witness has identified the prisoner.” 
His Lordship turned to the witness. “ You have seen the 
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prisoner, have you not? ” he asked the shrinking girl. 

“No, I have not in Court.” 

“ Let him stand up,” said the Judge sharply. 

“ Oh, please do not,” cried the girl, and a convulsive 
trembling passed over her body. . 

When Mahon rose to his feet, the witness broke down. 
“T recognise him,” she said painfully. 

On the third day of the trial, the prosecution forged 
another link in the damaging chain of circumstantial 
evidence. It was conclusively proved that out of the pro- 
ceeds of securities sold by Miss Kaye, Mahon had 
changed three £100 notes in false names and addresses, 

This was damaging evidence indeed, but worse was to 
come. Sir Bernard Spilsbury, the eminent pathologist, 

now gave detailed evidence which destroyed the very 
foundation of the defence. 

“You have seen the coal cauldron which has been 
produced ?” asked Sir Henry Curtis-Bennett. 

“Yes,” replied the pathologist. 

“You have heard, have you not, the statements of 
the prisoner which have been read?” 

«Yes,?? 

“Tn your opinion could Miss Kaye have received 
rapidly fatal injuries from falling upon that coal cauld- 
ron?” 

“No, in my opinion, she could not.” 

“ Just put it in another way,” suggested His Lordship. 
“Do I understand that in your opinion a fall upon that 
coal cauldron would not cause her rapid death ?” 

* That is so.” 

The distinguished witness had been cleverly examined 
by Counsel, but the Judge was on the alert for irregulari- 
ties. At one point Sir Henry asked whether there was an 
absence of any cause of death in the parts he had 
examined. 

“* Yes,” replied the witness. 

‘ What does that indicate to you?” said Counsel. 

We. 
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“ That the cause of death——” began the witness. 

“One moment,” said the Judge quickly. “ That is 
rather a question for the jury. I think that is an inference 
to be drawn from the facts.” 

It was essential to challenge this witness, but defending 
Counsel could not shake the expert. Although Sir 
Bernard Spilsbury did not say what he thought was the 
precise manner of death he very definitely asserted that 
a fall on the coal cauldron could only have resulted 
in a very glancing blow. This was such an important 
point that the Judge insisted on impressing it upon the 


wil you repeat,” said His Lordship, “why you 
think it must have been a glancing blow, if any, on the 
cauldron ?” 

“Because any severe blow on that cauldron would 
have caused it to collapse completely.” 

Sir Bernard Spilsbury was the last witness called by 
the prosecution. He was followed into the box by the 
prisoner, who took the oath nervously and wiped the 
perspiration from his hands with a handkerchief. 
Mahon’s nerve was badly shaken and more than once 
his voice faltered as he gave evidence. He declared that 
on the night of the quarrel, Miss Kaye had insisted that 
he should sign a letter announcing that he intended to 
go to South Africa. According to his story, he had 
refused, and Miss Kaye had then thrown the coal axe 
at him. There was a deep silence in Court as Mahon 
described the scene in staccato sentences. “I was 
astounded by the suddenness, by the attack altogether,” 
said the prisoner, “‘ and in a second Miss Kaye followed 
up the throw.” Mahon’s voice broke and his shoulders 
began to heave. “She leaped across the room,” he 
gasped, “clutching at my face and——” At this point 
Mahon burst into tears and could not continue. The 
Judge’s toneless voice broke the tension. “ We have got 
as far as she was clutching at your face,” he said quietly. 
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Mahon continued his narrative. Whether his story was 
true or not, those in Court were impressed with the 
genuine ring in his voice as he described the struggle in 
the bungalow. His Lordship had more than once to 
bring the prisoner back to facts. Mahon was describing 
his feelings at seeing that Miss Kaye was dead. “ It sud- 
denly struck me what a fool I had been,” he said bro- 
kenly, “not to call for assistance, and it suddenly dawned 
on me what a horrible thing it was, she was there and 
dead. I think the realisation of the fact that she was 
dead flooded my mind.” ‘“‘ You were asked what you 
did, not all this imagination,” snapped His Lordship, 
adding a little later, “ I wish you would tell us what you 
did and not so much about what was in your mind.” 

Sir Henry Curtis-Bennett rose to cross-examine on 
the fourth day of the trial. He had no difficulty in dis- 
crediting the witness. Mahon’s evidence was easy to 
handle in cross-examination owing to his tendency to 
embellish his story. Points of detail which might have 
escaped a less competent advocate were now exploited 
with great success. In reply to a question, Mahon 
declared that the “love experiment” was devised by 
Miss Kaye in order that she might prove her attention 
and devotion. 

“You say that that was her intention,” said Sir 
Henry Curtis-Bennett suavely. “ What was your in- 
tention in falling in with the arrangements, if she made 
it to you?” 

“My idea was that she would realise that she could 
not possibly keep or expect to keep my affection as I 
did not love her, and I thought she would discover it.” 

“ If that was so, why did you not say to her ; ‘I cannot 
ever see you again and connection between us must 
stop??” 

“I did say it.” 

* You did ? ” 

« Yes.” 
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“Is your case,” said Counsel, “ that this unmarried 
lady was seducing you away from your wife?” 

“Yes,” replied Mahon evenly. 

“ Did Miss Duncan seduce you away from your wife?” 
asked Counsel, casually. 

“ OF course not.” 

“Now I understand your case,” said Sir Henry 
Curtis-Bennett. “‘ The seduction by Miss Kaye of you 
from your wife was becoming repugnant to you, was it, 
and you wanted to stop it?” 

“ wanted to keep friends with Miss Kaye,” replied 
the prisoner lamely. 

‘ And so your case is that you fell in with this sugges- 
tion that you should take a bungalow so that you could 
convince her that you did not love her?” 

“ Love her sufficiently well to do what she wanted. 
Yes, quite.” 

“ Do you say that four days was to be the test for this 
purpose ? ” 

“ Exactly.” 

“ Therefore you took the bungalow for two months? ” 
said Counsel blandly. 

“T took the bungalow for two months,” agreed the 
witness, 

“|. . and Miss Kaye was not only seducing you from 
your wife, but calling you Patterson at the Club, and 
inventing a new name for you to take the bungalow 
in??? 

Bere Yes.” 

“Were you not taking all these false names so that 
you could not be traced?” 

“No.” 

Counsel then turned to the false references which 
Mahon had given when renting the bungalow. 

“ Although, according to you, Miss Kaye suggested 
you should call yourself by the name of Waller, it was 
you who invented Mr. Douglas Horsfall ?” 
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* Quite.” 

“There is no such person?” 

“Not to my knowledge,” admitted Mahon. 

This was not the last contradictory statement which 
Mahon made that day. He had said in his original state- 
ment that he had bought the knife and saw on April 17. 
After being confronted with an invoice dated April 12, 
he agreed that he had bought the weapons on the earlier 
date. 

Sir Henry Curtis-Bennett made capital of these in- 
consistencies in his closing speech. “ According to the 
case for the prosecution,” he said firmly, “‘ Mahon was 
keeping Miss Kaye quiet and easing her peace of mind 
for the time being, because of her condition, by telling 
her that they would go to Paris and eventually to South 
Africa. Do you believe—can you believe—that this gentle 
woman dominated the prisoner ? You have seen him in 
the box and heard him give his evidence.” Commenting 
upon Mahon’s temperamental display in the witness- 
box, Counsel pointed out that Mahon, after dismem- 
bering Miss Kaye’s body, stayed with Miss Duncan in 
the same room as Miss Kaye had used, took her out to 
dinner and went off to the races. “‘ Nobody noticed 
anything untoward about him,” commented Counsel, 
“and you may have your opinion as to whether the 
feeling he showed in the witness-box was real or not.” 

Mr. Cassels made no attempt to gloss over Mahon’s 
intimacy with his victim, adding that immorality was 
not visited in this country with capital punishment. 
Turning to the question of motive, he pointed out that 
the prisoner had already had £300 from Miss Kaye. 
“Do men murder after they have obtained money?” 
he asked. He claimed that the prisoner’s breakdown in 
the box had been perfectly genuine. ‘‘ Remember all 
that this man has been’ through,” he urged, “all the 
things that guilty or not guilty he has done. Can you 
conceive that, possibly on the threshold of eternity, you 
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would get play-acting from a man in such a grave 
position ? ” 

Mr. Justice Avory began his summing up on Satur- 
day, July 19, 1924. It had been a long and harrowing 
trial and the jury stood in need of guidance. The Judge’s 
analysis of the evidence was a remarkable piece of close 
reasoning. He had noted the discrepancies in Mahon’s 
account and now gave a perfectly lucid, but damning, 
summary of his conclusions. Referring to Mahon’s 
account of the quarrel, the Judge observed : “ You can 
see the axe again, and judge whether, if that axe had 
been thrown by the woman, and struck him on the 
shoulder sufficiently hard to leave a bruise, and after 
it had struck him on the shoulder bounded off on to the 
door, it is possible to believe that that would break the 
handle. You can examine it for yourselves. Then he says : 
‘ Having done that she leaped across the room, clutching 
at my face. I did my best to keep her off. We struggled 
backwards and forwards. She was mad with anger, 
and was beginning to get the better of me.’” His 
Lordship paused. “ You have seen the prisoner in the 
witness-box ; you have seen his height and build. You 
know now that this woman was a woman five feet seven 
inches in height. Do you believe for a moment his story 
that she was beginning to get the better of him ? ” 

Mr. Justice Avory now turned his powerful critical 
faculty to an analysis of the prisoner’s story. “ First of 
all ask yourselves,” he said, “ whether you believe that 
that axe ever could have been broken in that way. Next 
ask yourselves, having regard to the description of the 
character—a calm, placid, good-tempered woman, who 
is described by her friends as never having been seen to 
be roused, never having been seen to lose her temper— 
whether it is possible to believe she acted in this way. 
Consider further whether it is possible to believe that 
a woman under those circumstances, knowing what her 
condition was, would try to strangle the man whom she 
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loved with this absorbing love which the prisoner has 
described, and the man to whom alone she looked at that 
time to save her from this situation in which she found 
herself.’ While His Lordship was speaking, Mahon 
appeared to have realised the hopelessness of his cause, 
for his head had sagged into his shoulders. He sat in 
utter despair without raising his eyes once. The calm 
voice of the former Treasury Counsel was commenting 
on the medical evidence. ‘“ Further,”’ said His Lordship, 
“in considering this account given by the prisoner, you 
will bear in mind the evidence of Doctor Spilsbury, 
than whom there is no greater expert on matters of this 
description, and who tells you that in his opinion, having 
seen that coal cauldron, he is satisfied that such a fall 
could not have caused her immediate death. The 
prisoner’s story, you know, is that after she fell she never 
moved, and died immediately.” 

Mr. Justice Avory now stressed a fact which had 
escaped Counsel’s attention. “‘ Next you will have to 
consider,” he said, “in judging whether this can be 
properly described as a case of manslaughter only, and 
not murder, the subsequent conduct of the prisoner, 
and ask yourselves whether it is consistent with the 
remorse which a man would naturally feel at the death 
of a woman whom he had seduced, and who was then 
pregnant by him. If this were a case of manslaughter, 
that is, a death resulting without any malice on his part, 
without any intention or desire that she should die, 
what would you expect him to do? There was a tele- 
phone in the house, there was a neighbour in a neigh- 
bouring bungalow, a woman who had been spoken to 
on the Sunday by the deceased. There is no call by the 
prisoner for assistance, no effort or attempt on his part 
to procure medical aid which might have saved the 
life of this woman, who, for all he knew, was only 
stunned . . . why take this meticulous care to destroy 
every fragment of the skull unless it were for the purpose 
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of concealing the injuries on the bone of the head 
which might afford conclusive testimony to what had 
really happened on that night, instead of the mere fall 
on this rickety old coal cauldron.” Referring to the visit 
of Miss Duncan and Mahon’s efforts to cut the head off 
before her arrival, the Judge made an equally significant 
comment. “Is that conduct,” he said, “which you 
would expect of a man who feels any kind of remorse 
at a death which he neither desired nor intended ? ” 

After commenting on the prisoner’s lie, as to having 
bought the knife and saw on April 17, and warning the 
jury that the money transactions between Mahon and 
Miss Kaye were of secondary importance, His Lordship 
left the case to the jury. 

The masterly summing up was concluded just after 
noon and the jury returned a verdict of “ Guilty ” three- 
quarters of an hour later. When asked if he had anything 
to say before the Judge pronounced sentence of death 
upon him, Mahon stood irresolute for two or three 
seconds while the words fluttered on his lips. He re- 
covered himself with an obvious effort. “I feel too 
conscious,” he said steadily, ‘‘ of the bitterness and un- 
fairness of the summing up which you have uttered to 
say anything except that I am not guilty of the murder.” 
Pronouncing the death sentence, the Judge said that 
Mahon had deliberately designed the death of Miss 
Kaye. “ I did not,” muttered the prisoner. 

A month later an appeal was heard before the Lord 
Chief Justice, Mr. Justice Swift, and Mr. Justice Bran- 
son. During the hearing Mahon sat in the dock with his 
head buried in his hands. Their Lordships dismissed 
the application without calling upon the Crown Counsel 
to reply. In announcing the decision of the Court, the 
Lord Chief Justice paid tribute to Mr. Justice Avory’s 
“‘ admirable summing up,” and added : “ Mahon has 
been found guilty after a perfectly fair trial, and nothing 
except the mere fact that this is a capital offence prevents 
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me saying this is a frivolous appeal and a waste of time 
of this Court.” When Mahon heard the words, “ the 
appeal is dismissed,” he raised his eyes for the first 
time and those in Court noticed that they were red and 
tearful. He seemed about to say something, but his arms 
relaxed in a gesture of despair. 

Before he was executed at Wandsworth Prison, Mahon 
admitted his guilt but begged the officials not to make 
his confession public for fear of “‘ the bad impression 
it might make ! * The scaffold was the logical conclusion 
to Mr. Justice Avory’s almost impregnable summing up 
and it seemed peculiarly fitting that the cold-blooded 
murderer should have been judged by the sternest and 
least demonstrative figure on the Bench. 


CHAPTER XIII 


CONTRASTS 


Variety is the spice of the judicial life. Vivid 
advocacy relieves the tedium of the Courts all too rarely 
and it is the striking human contrasts which afford the 
Judge the greatest relief from strain and monotony. At 
short intervals there appeared in the dock before Mr. 
Justice Avory a rich seducer, two callous gunmen, and 
the most remarkable swindler of the century. 

In October 1925, public indignation was aroused by 
some reports of police court proceedings at Uckfield. 
Hayley Morriss, a rich Sussex landowner, and his young 
housekeeper, Madeleine Roberts, were charged with a 
conspiracy with the object of systematic seduction by 
the former. From the preliminary evidence it was soon 
apparent that the trial would not deal with the full- 
blooded frolics of a Rabelaisian squire. The police had 
slowly pieced together the whole shameful story. They 
alleged that Morriss had made his vile overtures with the 
active assistance of Madeleine Roberts, whom he had 
married pending the police court proceedings. The 
general plan of campaign was that Roberts engaged girls 
to come and act as servants, either indoors or as kennel 
maids, at Morriss’s house. A typical advertisement was 
worded as follows: “‘Young girl gentle birth required to 
look after large dogs. Live in. Experience unnecessary. 
Common sense essential.” The applicants soon dis- 
covered that youth and attractiveness were the primary 
requirements for the posts. Girls of fifteen were engaged 
at £1 a week with everything found for them. In some 
cases the girls yielded to Morriss’s improper proposals, 
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and those who did not were usually too ashamed to speak 
of what had taken place in their bedrooms. Fortunately, 
however, one of Morriss’s victims proved at once re- 
sourceful and fearless. She answered an advertisement 
and Mrs. Roberts asked her if she was very fond of dogs. 
The girl replied, ‘‘ Yes,” and was at once promised £1 
a week. Mrs. Roberts was anxious that she should take 
the situation at once, and the girl arranged to go down 
the following Monday for a week on trial. A day after 
her arrival she was feeding the dogs when Morriss came 
over to her and invited her to go to his room. She 
declined, and he then kissed her. That night he came 
into her room while she was in bed and said he had 
come to say “ Good Night.” She begged him to go, but 
he put his arm round her and held her down. 

The following evening Morriss and his housekeeper 
went off in the car and the girl left the house. She 
attempted to get a taxi to take her to the station, but 
finding this difficult, telephoned to some friends in 
London. As a result of what she said they at once com- 
municated with the police at East Grinstead. A police 
motor-car went out in the direction of Pippingford 
and the girl was found crouching by the road-side in 
a state of complete exhaustion. She was taken back to 
London by her friends and examined by a doctor. The 
latter found her condition consistent with her statement. 

The following day Morriss called at the police-station 
at East Grinstead and said that he wished to telephone 
to London. Asked for what reason, he replied: “A 
girl left me yesterday, and I am afraid it will be a case 
of blackmail. I would like to use the ’phone so that you 
may hear the conversation.” The superintendent told 
him to use the public call office in the town, adding 
that the girl had already been picked up. When Morriss 
heard this, he said calmly: “ Now I don’t mind, so 
Jong as I know that she is safe.” 

The police meanwhile made inquiries, the result of 
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which suggested the existence of a vile plot on an 
extensive scale. Several girls came forward, and as 
a result of their statements, Morriss and his former 
housekeeper were arrested. Morriss was charged with 
an offence against a girl under sixteen and Madeleine 
Roberts with aiding and abetting. They were also 
jointly charged with conspiracy to procure girls for an 
immoral purpose. 

The two appeared before Mr. Justice Avory at Lewes 
in December 1925. Marshall Hall appeared in the 
unaccustomed réle of Crown Counsel ; Mr. Roland 
Oliver, K.C., and Mr. St. John Hutchinson defended 
Morriss, while Sir Henry Curtis-Bennett and Sir Travers 
Humphreys (afterwards a High Court Judge) defended 
the woman. 

The proceedings opened with a sharp exchange 
between the Judge and defending Counsel. Sir Henry 
Curtis-Bennett had applied for a postponement of the 
trial on account of Mrs. Morriss’s pregnancy. He pro- 
duced medical evidence in support of his application, 
but Mr. Justice Avory ordered a doctor appointed 
by the Director of Public Prosecutions to make an 
examination. This report had not coincided with those 
of Mrs, Morriss’s doctors and Sir Henry Curtis-Bennett 
insisted that the Judge should again hear the medical 
evidence. 

“T decline to hear the evidence,” said the Judge 
firmly. “In my opinion there has been a deliberate 
attempt already to deceive the Court in this case, and 
I am not sure that there has not been something worse— 
a conspiracy to defeat the ends of justice. The defendant 
is here and the case must now proceed. If she requires 
medical attention she will receive it quite as well as if 
she were not in this Court.” 

Counsel continued to urge that the evidence of the 
doctors should be heard when the Judge remarked : 
Sir Henry, I have decided this matter.” 
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“Your Lordship will allow me at any rate,” said 
Counsel, “ to protest against that being done without 
the evidence which I have in my possession here being 
produced,” : 

“T have heard your protest,” said the Judge austerely, 
“and I must assume that you were deceived by the 
instructions you received. I have not been equally 
deceived. Now there is an end to that question.” 

Neither Sir Travers nor I,” replied Sir Henry, “con- 
sider that we were deceived by the evidence put before 
us.” 

The Judge made no reply, and Marshall Hall then 
rose to open the case. 

His opening speech was a restrained presentation of 
the facts. He spoke in detail of the alleged experiences of 
the various girls mentioned in the charges. There was a 
deep silence in Court as Counsel went on to say that the 
saddest part of the case was the fact that one of the girls 
was under fifteen at the time and was a sister of Mrs. 
Roberts. Before calling evidence for the prosecution, 
Marshall Hall referred to a letter which Inspector 
Savage of Scotland Yard had discovered at Morriss’s 
house, The Crow’s Nest. It was addressed to “ Hayley,” 
and was in the handwriting of Mrs. Roberts. “‘ Dear 
Hayley,” it began, “I am leaving here to-day. I think 
you behaved very badly towards me, who has done 
everything for you, and, just because I have asked you 
to go away for one week-end, this is how you turn. Well, 
Hayley, I am finished with everything, and I do not 
wish to have anything to do with you again. You can 
keep your money. You have unsettled my mind. I am 
writing to Mrs, —— to say it is not a fit place for women, 
and I shail also tell them the way you have gone on. I 
mean to do it, and you cannot say I am insane because I 
have too many witnesses, though you may bribe them.” 

Before the Court rose that day, Mr. Justice Avory 
warned the jury not to let outside people talk to them 
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about the case or attempt to influence them in any way. 
Morriss had previously been allowed out on £10,000 
bail, and the woman on a lesser amount, but His Lord- 
ship now ordered them both to remain in custody. 

Marshall Hall released a formidable volley of evidence 
on the second day of the trial. The first witness was a girl 
from Brighton who gave her age as twenty. She de- 
scribed how she applied for a situation as kennel-maid, 
and was met by Mrs. Roberts in a Rolls-Royce motor- 
car and driven to The Crow’s Nest. There was no bolt 
or Jock on her bedroom door. Those in the gallery of the 
Court listened indignantly as she described how Morriss 
entered her room at ten o’clock one night while she was 
sitting on her bed, wearing a nightdress. The following 
night she went to a different bedroom because she was 
so frightened. She was, however, too afraid to go to bed, 
and went first to another servant’s room and then into 
Mrs. Roberts’s room. The female prisoner asked her why 
she was crying, and she replied that Morriss wanted her 
to go to his room. Roberts said she was sorry, and later 
remarked, “I think you will have to go. I will come 
with you. If you don’t go he will stop my allowance.” 
The witness then went into Morriss’s room and Roberts 
accompanied her. 

There followed much evidence of a similar character. 
The servant girls told their stories in a shy, subdued 
manner, which greatly enhanced the effect. The dis- 
arming suavity of Sir Henry Curtis-Bennett for once 
failed to make any headway. Long before the last witness 
for the Crown had given her evidence it was obvious 
that the defence had an uphill task. Few were, however, 
prepared for the intimation by defending Counsel that 
they would not put either of their clients into the witness- 
box. 

Rightly confident of the strength of his case, Marshall 
Hall contented himself with a brief address to the jury 
on behalf of the prosecution. “ Have you any reasonable 
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doubt whatever,” he said in conclusion, ‘“‘ that Morriss 
did commit the acts with which he is charged in this 
indictment, and that Roberts aided and abetted him in 
doing them, and more than that, that she and Morriss 
conspired together to procure these girls ostensibly as 
servants, but really for the purpose of making them the 
instruments of Morriss’s lust ?””? Mr. Roland Oliver and 
Sir Henry Curtis-Bennett attempted to put a brave face 
on the situation, and both protested against the Judge’s 
ruling that Mrs. Roberts was fit to take her trial. 

Mr. Justice Avory began his summing up with a 
reference to this protest. “‘ Both Mr. Roland Oliver and 
his learned friend Sir Henry Curtis-Bennett,” he said, 
“have in the politest manner possible threatened me 
with the Court of Criminal Appeal. I am not going to 
say anything about what may happen in that Court, but 
I must deal with a statement which learned Counsel 
made, which in my opinion is a misrepresentation of 
what took place in this Court.” Dealing with the appli- 
cation for postponement of the trial, His Lordship said, 
“T was not satisfied—far from satisfied—that the evi- 
dence of the two medical men represented the real state 
of Madeleine Roberts’s health. I knew at that time that 
she had been in this town on Thursday, apparently 
quite well. I had information before Monday morning 
that the female defendant had expressed her intention 
voluntarily to come here on Sunday, that she came, and 
that she had taken a considerable journey, after arriving 
in this town, to Pippingford and had returned late at 
night. On Monday morning I was satisfied by her 
appearance here that she was in a fit condition to take 
her trial. . .. To talk about this as a matter of law is 
ridiculous.” Having dealt so vigorously with Counsel’s 
objections, the Judge now turned to Mr. Oliver’s decision 
not to call Hayley Morriss into the witness-box. “I 
presume,” said the Judge acutely, “ he intends to invite 
you to say that Hayley Morriss is not guilty because he 
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does not go into the witness-box. I leave it to you to say 
if you are going to be deceived by any such flimsy excuse. 
If these girls have not spoken the truth, what was the 
difficulty of Hayley Morriss going into the witness-box 
and declaring on his oath that there was no truth in the 
evidence they had given against him ? ” Continuing his 
summing up, His Lordship made some pungent com- 
ments on the question of corroboration. Alluding to a 
girl who left Pippingford Park before harm came to her, 
the Judge revealed that Morriss had made a statement 
in which he said, “I went to say good night to her.” 
“ What is a man in his position, living in a house like 
that, doing to say good night to female servants in his 
employment ? ” asked the Judge drily. “ You may con- 
sider that, also, in connection with the question of 
corroboration of this girl’s story.” Dealing with the 
charges affecting Mrs. Roberts, the Judge warned the 
jury that there was no direct evidence implicating 
Roberts as having been a party to what was done to 
her sister. 

The jury were absent only half an hour, and found 
Morriss “ Guilty ” on all counts excepting two, and the 
woman “ Guilty ” on all counts excepting those relating 
to her own sister. Before passing sentence, the Judge 
asked if anything was known about the defendants before 
this case. Inspector Savage then went into the witness- 
box and stated that the woman was bound over in 1922 
for stealing a £1 note while employed as a domestic 
servant. Morriss had lived part of his life in Shanghai, 
and had bought Pippingford Park in 1922. 

The lines of Mr. Justice Avory’s addresses from the 
Bench were usually as hard and incisive as those of some 
fine etching. Rarely indeed did he show any sign of 
emotion as he addressed the delinquent before pro- 
nouncing sentence. There was deep contempt in his 
voice, however, as he turned to the male prisoner in this 
case. “ Hayley Morriss,” he said severely, “ having no 
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answer to all these charges, you have resorted to subtle 
devices to avoid your condemnation, but Nemesis has 
overtaken you, and you must now pay the penalty for 
your crimes, The Statute under which you have been 
convicted of carnal knowledge of these young girls under 
sixteen fixes a maximum punishment of two years’ hard’ 
labour for that offence. But in your case, not only have 
you committed these offences upon three young girls 
under sixteen, but you have been convicted by the jury 
of pursuing a systematic course of procuring young girls 
and young women for the purpose of gratifying your 
loathsome lust upon them. I have no doubt,” continued 
His Lordship, “‘ that the application which was made for 
the adjournment of this trial was made at your instance 
and for your benefit chiefly. In my opinion the maximum 
sentence fixed by the Statute is quite inadequate punish- 
ment for the offences which you have committed.” Mr. 
Justice Avory then sentenced Morriss to two years’ hard 
labour for the offences as to girls under sixteen, and on 
the other counts to a further period of twelve months’ 
imprisonment without hard labour. Unfortunately for 
the prisoner, the coldly analytical eye of the Judge had 
noted a means of punishment outside the walls of the 
Statute. “ And further,” concluded His Lordship, “ as 
you have used your wealth for the purpose of ensnaring 
these girls to the position in which you could take 
advantage of them, it is only right that a portion, at all 
events, of that wealth should go towards the paying of 
the costs of this prosecution, and I order you to pay a 
sum not exceeding £1,000 towards the costs of the pro- 
secution,” 

His Lordship’s voice took on a gentle note as he 
addressed the woman prisoner. “‘ I take into account the 
fact,” he said, “ that you probably to some extent acted 
under the influence if not the coercion of this man who 
has stood beside you in the dock, but making all allow- 
ance for that, the part you have played is the most 

Wa 
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disgusting one that any woman could have played. You 
must go to prison with hard labour for nine months.” 

As Mr. Justice Avory had anticipated, Counsel for the 
defence soon made an application to the Court of 
Criminal Appeal. Sir Henry Curtis-Bennett, who 
appeared for Mrs. Morriss, based his application on two 
matters ; firstly, whether Mr. Justice Avory had exercised 
a judicial discretion to postpone the trial on the ground 
of Mrs. Morriss’s ill health, and secondly, whether the 
Judge’s statement that the efforts to obtain a postpone- 
ment amounted to a “ conspiracy to defeat the ends of 
justice ” prevented the jury’s giving Mrs. Morriss a fair 
and impartial trial. Mr. Roland Oliver appeared for 
Morriss, and argued that Mr. Justice Avory had no 
power to pass a sentence of imprisonment to run conse- 
cutively to a sentence of two years’ hard labour. 

Lord Hewart, in giving judgment dismissing the 
appeals, stated that the applications were “ of a singular 
degree of unreality.” “The evidence,” he said firmly, 
“ was not merely disgusting, it was in the highest degree 
overwhelming.” The Court ruled that the application 
to postpone the trial was in the discretion of the Judge. 
“ People who make applications to a Court,” said the 
Lord Chief Justice, ‘‘ must expect sometimes to receive 
unfavourable answers. There is not the slightest evidence 
that the applicants had not had a fair trial.” His Lord- 
ship’s comments on Hayley Morriss’s application were 
even more scathing. “If the sentence of the applicant 
were to be reviewed,” said Lord Hewart, “ it would be 
reviewed only in the direction of an increase. A more 
appalling case of this kind is not within the recollection 
of the Court.” The Lord Chief Justice’s judgment sup- 
ported that of Mr. Justice Avory down to the last parti- 
cular. “ If the law had permitted it,” said Lord Hewart, 
“the appellant merited a long sentence of penal servi- 
tude.” Public opinion unanimously endorsed this view 
of the two Judges, and there can be little doubt that the 
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penal laws unduly favoured the most remarkable sexual 
offender who has ever appeared in our Courts. 

In June 1926, Mr. Justice Avory tried a young crane- 
driver who had killed his half-brother for no apparent 
reason. Edward Flavell, the prisoner, was a stupid bad- 
tempered fellow who seemed to have had a flair for 
domestic vendettas. His mother had married again and 
his relations with the step-father soon became strained. 
His half-brother, a boy of fourteen, was much more 
intelligent and was being sent to an art school. This 
apparently caused some jealousy in Flavell’s mind for he 
became increasingly resentful of the greater privileges 
accorded the boy. On the night before the alleged crime, 
Flavell was upbraided by his mother for returning home 
late and told that if he could not reform he had better 
get another home. The next morning he calmly an- 
nounced that he was going away, and asked his mother 
for £10 which she had invested for him in War Savings 
Certificates. She refused and he then said that he would 
“ give himself up.”” Meanwhile, the prisoner’s aunt went 
to call his half-brother and found him dead, his head 
having been battered in. The prisoner afterwards gave 
himself up at Birmingham, remarking “he never had 
any pain, I did it while he was asleep. I did it after it got 
light this morning.” Later he was overwhelmed by self- 
pity and said to a constable, “I have lost three good 
sisters and a mother. I had cause to do it.” 

Flavell appeared at the Worcestershire Assizes and 
was defended by Marshall Hall. The latter’s main line 
of defence was that the accused was insane. Evidence 
was called which showed that there had been cases of 
fits and insanity in his family, and that he had been 
cruel to animals and had once imprisoned a cat in an 
oven, 

Witnesses called as to the medical condition of the 
accused agreed that he was not insane, but would not 
say he was sane. Insanity was always an element in the 
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defence which aroused Marshall Hall’s professional 
interest and he soon began to tease the medical experts. 
To see the great advocate cross-examining a doctor was 
to be reminded of a small fast single-seater circling round 
a heavy Fokker. The Judge had always had a great 
admiration for the gallant fighter but he was ever alert 
for weaknesses. In this case Marshall Hall had become a 
little irritated with one of the doctors called by the 
prosecution. 

“* Are you one of the class who believe that no one is 
mad ? ” he suggested tartly. 

“No.” 

“ T hope you are not one of the class, doctor,” put in 
the Judge drily, ‘‘ who believes that everyone is mad ?” 

Slowly and remorselessly, Mr. Justice Avory punctured 
the fabric of the defence and explained the McNagh- 
ten Rules to the jury. They quickly returned a verdict 
of “ Wilful Murder,” and after His Lordship had passed 
sentence of death, the prisoner groped for a word. 
“ Thank you, Sir,” he said at last as he left the dock. 

Marshall Hall attacked the Judge’s summing up in 
the Court of Criminal Appeal and urged the Court to 
put a new interpretation on the McNaghten Rules, He 
was unsuccessful, and Mr. Justice Sankey (now Lord 
Chancellor) declared that nothing in the summing up 
could be criticised adversely. A feverish agitation for a 
reprieve followed and the sentence was ultimately 
commuted to penal servitude for life. 


One foggy morning in November 1926, Mr. Justice 
Avory presided over a murder trial which excited intense 
public interest. The trial was Marshall Hall’s last 
capital case, and it proved a worthy finale to a brilliant 
career. Apart from its dramatic interest, the “ Stella 
Maris ” trial is worth recording as a perfect illustration 
of Mr. Justice Avory’s judicial method. 
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The principal figure in the tragic affair was Alfonso 
Austin Smith, who was charged with the murder of John 
Derham. Both men had been educated at Eton and 
Cambridge, and six months before the tragedy they were 
the best of friends. Smith, who was the grandson of a 
Canadian millionaire, had been an officer in the Dragoon 
Guards and had served with distinction throughout the 
War. He had married a beautiful girl and was the father 
of three children when he met Derham, early in 1926. 
The latter was also a young married man, but his matri- 
monial life was by no means as happy as that of his 
friend. The great friendship between the two men soon 
yielded to mutual distrust and jealousy. Derham fell 
passionately in love with his friend’s young wife and this 
greatly distressed Smith. Reproaches led to quarrels and 
even blows, and Smith left home in June 1926. Derham 
continued to see Mrs. Smith and the matter might well 
have ended in the Divorce Court had not Smith been 
so passionately devoted to his wife and family. A deed of 
separation was prepared by Mrs. Smith’s solicitors and 
was sent to her husband for approval. That deed was 
never signed by him. 

Smith could find no peace in separation from his 
wife. Impulsive and resentful, he began to force matters. 
He visited Derham’s house during the latter’s absence 
and smashed up things there. Entreaties gave way to 
threats and Smith began to write menacing letters to the 
man who, he was convinced, was robbing him of his 
beloved wife. One such letter ran as follows: “ You 
damned swine—I only wish you had the courage to meet 
me. You have seduced my wife and for that you think 
you will get off easily in the Divorce Court. You took 
my wife. I have taken something from you. Go and find 
out what you dirty white-livered fool. You lied to me 
and now you are going to suffer. If you are any sort of a 
man you will meet me face to face. You must realise you 
have ruined not only a very sweet girl, but the woman I, 
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and not you, love. If you really loved her you could not 
have done it.” These abusive and menacing letters were 
in direct contrast to those written to Mrs. Smith by her 
distracted husband. “ My dear, dear Girl,” wrote Smith. 
“This problem can only be solved in one way, the 
removal of your lover Derham or myself. My heart is 
broken and there is nothing in life for me. If you hold 
anything sacred, in this world or the next, look after the 
children.” A month later Alfonso Smith borrowed a 
service revolver and some cartridges from a friend, 
whom he told that he was going to Ireland and would 
require it for protection. 

That day he arrived at a villa named “ Stella Maris ” 
at Tankerton where his wife was staying with her father 
and her sixteen-year-old sister. Smith clung pathetically 
to the frayed ends of his wife’s affection and made a 
great effort to win back her love. They were apparently 
reconciled but the old doubts still gnawed at both. 
Smith began to grow restless and decided to force the 
issue into the open. On August 12, he sent a telegram to 
Derham in his wife’s name—* Will you come down for a 
few hours to-night. Urgent. Wire K. I. Smith, G.P.O., 
Whitstable, not house. Come house if I am not at 
station—Kathleen.” 

Derham arrived that day and in the evening the three 
unhappy young people went out together to supper at an 
hotel. They returned to the house at a quarter past ten 
and Mrs. Smith went upstairs. Her husband seemed very 
agitated and, calling her down, cried, “I am not going 
to have this other lover of yours sleeping in my house.” 
At rr p.m. a shot rang out. Mrs, Smith’s younger sister 
ran downstairs into the drawing-room. She saw Smith on 
the floor and Derham hitting him wildly with the butt 
of a revolver. Mrs. Smith was vainly attempting to pull 
Derham off her husband, and her younger sister ran 
to her assistance. Derham’s resistance weakened at last 
and he staggered into the street, revolver in hand. He 
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collapsed on the pavement outside the house and died 
next day from a bullet wound in the lower part of the 
stomach. Smith was charged with murder and said to the 
police officer, “‘ I intended to shoot myself, but in the 
struggle for the revolver it went off and shot Derham.” 

This was the defence to which he adhered throughout, 
the trial at the Maidstone Assizes. Roland Oliver, 
K.C., led Mr. Waldo Briggs for the Crown while Smith 
was defended by Sir Edward Marshall Hall, K.C., Mr. 
Kimber and Mr. Maurice Alexander. Marshall Hall’s 
brief was marked at 350 guineas, a handsome fee which 
the great defender more than earned in this case. 

The Court was crowded, and many sympathetic eyes 
were turned towards the prisoner as he entered the dock. 
Smith carried himself with soldierly assurance and wore 
a sprig of heather in his buttonhole. He pleaded “‘ Not 
Guilty ” in a firm voice and Mr. Roland Oliver rose to 
open the case. His opening speech was remarkable for its 
lucidity and absolute fairness. Counsel made great play 
with Smith’s menacing letters and suggested that the 
prisoner shot Derham, who then sprang upon him to 
wrench the revolver away. 

The nurse to the Smith children stated in evidence 
that the prisoner had sometimes quarrelled with his wife 
but seemed devoted to her and his family. She was 
succeeded in the witness-box by the man who had lent 
the revolver to Smith. This witness said that Smith had 
put the revolver in his hip-pocket with the muzzle 
pointing upwards. Marshall Hall was quick to seize upon 
this fact. He made the witness agree that if a man were 
drawing a pistol in that position, and another man 
attempted to seize it, the first point he would seize would 
be the barrel. 

A local builder was the most important witness called 
for the Crown. He stated that he was walking past the 
house on the night of the tragedy when he heard a shot. 
He looked back through the window and saw Derham 
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and Mrs. Smith rushing at Smith. If the prisoner’s story 
was to be believed, Derham had grappled with him 
before the revolver went off. The Judge was careful to 
question the witness as to this point. “‘ Were Derham and 
Mrs. Smith moving towards the prisoner after the shot 
was fired?” asked His Lordship. 

“They were still moving towards the prisoner,” 
replied the man, “ and they all had their hands up.” The 
witness also stated that Derham and Mrs. Smith pushed 
the prisoner towards the window, and as he fell a pane 
of glass was broken. 

It was obviously important to shake this witness if 
Smith’s story of an attempted suicide was to be believed. 
Marshall Hail knew when to apply the soft pedal and 
did not attempt to harass this witness. He merely 
suggested that the mental picture which the builder had 
formed was a little wrong in point of time as there was 
only a fraction of a second between the two events, His 
suggestion that the others jumped towards Smith before 
the shot was fired undoubtedly gained enormously by 
the quietness of its expression. The great defending 
Counsel was always in his element in a case involving 
guns. During the examination of the Crown witnesses he 
frequently picked up the gun and examined it closely. 
He displayed his entire familiarity with his subject during 
the cross-examination of a medical witness. The doctor 
had said that Smith had a slight cut on the back of the 
head which might have been caused by a broken pane of 
glass. He agreed with Marshall Hall, however, that the 
wound might have been caused by a revolver which 
exploded while one man was trying to wrench it from 
another man as he drew it from his hip-pocket. 

The prisoner went into the witness-box on the second 
day of the trial. Before he did so, Marshall Hall warned 
him of his danger. “I feel bound to tell you,” said the 
experienced Counsel, “ that I defended a man named 
Seddon who would have been acquitted but for his own 
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evidence. He insisted on doing it.” Alfonso Smith’s self- 
confidence was completely justified and he made a most 
natural and convincing witness. Smith declared that he 
was frantic at the loss of his wife and borrowed the re- 
volver in order to commit suicide. The day before the 
tragedy he had written to his wife expressing his delight 
at the prospect of a reconciliation. This letter was little 
short of a lyric in itself and Marshall Hall succeeded in 
extracting all its pathos. Quietly and sorrowfully he 
began to read what must surely be the saddest love letter 
ever produced in a Court of Law. “ My own adorable 
little wife, you have made me happier than I ever hoped 
to be. I have been mad and in hell. Now you have given 
me glimpses of the heaven, which, with your help, my 
wife, I leave no stone unturned to reach. The mad, the 
criminal, folly I have been steeped in is a thing of the past 
from yesterday for ever. You must forgive me as you 
forgave me last night, and although you will learn of 
two reckless and foolish things I have done, they all be- 
long to that nightmare of the past. . . . I feel like a man 
who has been in a terrible fever, delirious and wander- 
ing, and am just waking from a deep, refreshing, and 
life-giving sleep. Do not throw a life-belt to me and then 
draw it away at my last gasp. You have a great heart 
and courageous. I need it always and I want it. Your 
words to me last night will never, never leave my mem- 
ory. I could never love anyone like you. God bless you, 
with all the love in my heart, your own husband, Frank.” 

Marshall Hall slowly put down the letter. He looked 
straight at the prisoner. “‘ That was an honest expres- 
sion of your feelings to your wife on Wednesday, August 
11, 1926?” he asked with great deliberation. 

At this question, the prisoner burst into tears. “ It is,” 
he cried brokenly. 

Scarcely had the prisoner replied when a scream was 
heard. One of the two jurywomen had become com- 
pletely hysterical and collapsed. Other women in Court 
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began to sob without restraint and the Judge ordered 
an adjournment until the woman juror had recovered. 

Marshall Hall led up to the events of August 12 with 
great gentleness. The accused said that on August 11 he 
took from the postman a letter addressed to his wife. It 
was a love letter from Derham and he tore it up. Marshall 
Hall vividly sketched the despair which the prisoner felt 
when he saw that the reconciliation with his wife was 
not permanent. “When you sent the telegram to 
Derham,” said Sir Edward, “ did you intend to get him 
there to kill him ? ” 

‘I had no bad intention at all,” replied Smith firmly. 
He agreed that the discussion between the three of them 
led to no result. 

At this point, the Judge addressed himself to the 
prisoner. “ Was anything definitely settled about giving 
Derham up?” 

“ I suggested that both Derham and I should go away 
for three months, and that neither of us should see 
her.” 

‘What happened after that suggestion?” said Mr. 
Justice Avory. 

“They suggested I should go away,” replied the 
witness. “‘ Derham suggested I should go to Paris, and 
they could divorce me there, as it was cheap.” 

“When they suggested you should go to Paris,” said 
Marshall Hall, “ what did you do?” 

“T took the pistol out of my pocket and said I would 
shoot myself.” He described how they had then snatched 
the revolver away from him. The problem was discussed 
later and Smith was again urged to go away by the other 
two. 

“Where were you to stay?” asked Sir Edward 
quietly. 

“ Oh, it didn’t matter to them where I went.” 

‘Did you say, ‘I will not have this lover of yours 
sleeping here?’ ” 
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* Possibly,” replied the prisoner. He said that Mrs. 
Smith had laughed and gone down to the drawing-room, 
where she and Derham sorted the cards for a game. The 
prisoner then described the tragedy. He gave a demon- 
stration of how he had unbuttoned the back pocket of 
his trousers to take out the revolver. “‘ The next thing 
that happened—all I know is—there was a terrific 
struggle. I was struck on the head, the revolver went off, 
and the next thing I was absolutely conscious of was 
speaking to Inspector Rivers.” 

The witness’s story had created so vivid an atmosphere 
that Marshall Hall contented himself with one crisp 
question at the end of the evidence in chief. “‘ Have you 
any recollection of yourself ever pulling that trigger?” 
he said. 

“T swear I never touched the trigger,” replied Smith 
emphatically. 

Mr. Roland Oliver opened his cross-examination with 
a dramatic question. ‘Do you think,” said Counsel, 
“ that a man who behaved as Derham behaved deserves 
to be killed?” 

“T do not think any man deserves to be killed,” re- 
plied Smith earnestly. 

Mr. Oliver then read several letters written by the 
accused. There was a painful silence in Court as Counsel 
read a postscript to one of these letters : ‘‘ God help 
Derham if he is coming to Tankerton. I have not started 
on him yet.” 

“What was in your mind when you wrote that?” 

“ Certainly not murder or anything like it.” 

Mr. Oliver then read letters written by the accused to 
his wife ; “‘ 1 know I have not been all that I should have 
been as a husband, but I was faithful to you, and in your 
heart you must have some feeling for me. . . . I cannot 
live without you, nor do I intend to. For the children’s 
sake send him away. Jackie (the accused’s son) won’t 
want to have fingers pointed at him as the son of the 
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murderer of an unfaithful wife and her lover, and a 
suicide. Come back to me, my girl, my little white 
heather. Your heartbroken husband.” 

The accused again demonstrated how he took the 
revolver from his hip-pocket and, turning to the jury, 
said very steadily, “I swear no finger of mine ever 
touched the trigger, and that I will swear before God to 
my dying day.” 

The Judge then interrogated the prisoner. His Lord- 
ship’s questions were at once so astringent and so pene- 
trating that many were reminded of his great reputation 
as Treasury Counsel. “ I want to know this,” said His 
Lordship. “In that state of affairs, how could you think 
that getting Derham to the house on the evening of the 
12th would assist in a reconciliation ? ” 

“ She had become reconciled the day before, but she 
was blowing hot and cold. I was doing everything in 
my power, I thought I could even persuade Derham to 
see the folly of it all. 

* How could you suppose that the presence of Der- 
ham would assist in effecting a reconciliation with your 
wife?” 

‘* My strongest argument was that of the children. My 
wife is a Catholic. Derham could not marry her.” 

“ She knew that already without him being present ? ” 
pointed out the Judge. 

“ Derham was a gentleman,” explained Smith. “I 
might have appealed to his better nature.” 

“ After you had called him a ‘ damned swine’ could 
you really appeal to his better nature?” asked His 
Lordship drily. 

“{ described him in those terms in a fit of temper.” 

After Counsel’s speech for the Crown, Marshall Hall 
made a moving appeal for his client. “ He begged his 
wife not to withdraw the life-belt, which she had thrown 
him as he was struggling in the water. That life-belt has 
been withdrawn once.” The great actor’s voice dropped 
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to a whisper. “ Members of the jury, it is now for you to 
say whether you will throw him that life-belt once more, 
give him the chance of grasping it and of being pulled 
ashore to resume his old happy life with the woman he 
loves, which has been so long denied to him.” 

The Judge summed up on the third day and com- 
mented on the fact that there were only three people 
present when the shooting occurred. “ The prisoner has 
told us what happened,” observed His Lordship, “ and 
the only other person who could tell us what did hap- 
pen—namely Mrs. Smith—has not been called.” 

His Lordship reviewed the circumstances of the shoot- 
ing in some detail and warned the jury against the “ un- 
written law.” “ The law you have to administer in this 
case,” said Mr. Justice Avory, “is the law of this 
country, and not of any other ; and, above all, not that 
which is erroneously called ‘ the unwritten law.’ That 
is merely a name for no law at all, It is the name given 
to the proposition that every man and woman is a law 
unto himself or herself, and that reverts us to a state of 
barbarism.” 

After stating the alternative verdicts, His Lordship 
concluded with a solemn warning to the jury : 

** T have told you the law of this country as it must be 
applied. If you apply any other law or notions of your 
own you are violating the oaths you have taken.” 

The jury retired and, after being absent for about a 
quarter of an hour, asked for the revolver to be given 
them for inspection. They were absent for over two 
hours, and finally found the prisoner not guilty of both 
murder and manslaughter. Everybody in Court thought 
the case was over and there was a shuffling of feet as some 
made for the entrances. They had, however, reckoned 
without the Judge’s characteristic departmentalisation. 
“ There is another charge on the calendar against the 
prisoner,” said His Lordship calmly, reminding the 
jury that the prisoner was charged with having in his 
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possession a Service revolver and six rounds of ammuni- 
tion with intent to endanger life. The Judge held that the 
Statute applied and Smith then pleaded guilty to the 
minor charge. Sentencing the prisoner to twelve months 
imprisonment with hard labour, His Lordship observed : 
“In view of the verdict of the jury I must assume that 
you had these in your possession with the intention of 
endangering the life of no other person than yourself. I 
must assume that. I have my own opinion upon it.” 
With that laconic comment on the case, Mr. Justice 
Avory rose to his feet and the “‘ Stella Maris ” trial was 
over, 


Early in the morning of Tuesday, September 27, 1927, 
a policeman was shot dead while in the execution of his 
duty. The murder of P.C. Gutteridge is more easily 
associated with the sidewalks of Chicago than a quiet 
rural neighbourhood, well away from the main road 
between London and Chelmsford. Rarely has there been 
more public sympathy with the victim and such a frenzy 
of indignation against the murderers than was displayed 
when the news became known. 

The victim was a member of the Essex Constabulary, 
with seventeen years’ service to his credit. He was on 
duty on the night of the crime and had arranged to go 
out again at 3 a.m, to talk things over with another con- 
stable at a conference point on the Romford-Ongar 
road. The two men met and parted about half an hour 
later, Gutteridge tramping the lonely unlit road in the 
direction of his home. 

Shortly before 6 a.m. his dead body was discovered 
by the roadside. He had been shot four times, one of the 
bullets having severed the carotid artery. The murderers 
had shown no mercy. A bullet had been fired into each 
eye, at a distance of less than six inches. The constable 
had evidently been about to take notes, for close to his 
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helmet lay his notebook, while his pencil was still gripped 
in his right hand. As his torch was still in his pocket and 
there was no lamp-post in the immediate vicinity, he 
must have been writing by a light from some car. The 
track marks of a car that had run against the bank soon 
decided the police as to this question. 

To reconstruct a crime is often a valuable guide to the 
identity of the culprit. In this case the police were also 
fortunate enough to have a few valuable clues upon 
which to work. Marks upon the body proved that one 
of the bullets fired into the dead man’s eyes was of a 
particular pattern, known as Mark IV, a type not used 
since 1894. One of the bullets on the ground was dis- 
covered to be Mark I ammunition, also a very rare type. 
With this data in hand the police at once began to make 
exhaustive inquiries in the neighbourhood as to the 
movements of cars on the previous night. They soon 
discovered that a local practitioner, Dr. Lovell, had 
reported the theft of his blue four-seater Morris-Cowley 
from his garage. Fortunately, the thieves had not been 
too silent, and, by dint of patient house-to-house in- 
quiry, the police were able to establish that the stolen 
car had passed the lonely lane where their colleague had 
been murdered. At 7.30 on the morning of the crime 
Dr. Lovell’s car was found abandoned in a cul-de-sac 
in Brixton. The running-board was bloodstained and 
the speedometer indicated an increase in mileage during 
the night. Most significant of all, there was discovered 
under the near side front seat an empty cartridge case 
which upon examination proved to be of a rare and 
out-of-date pattern. An attaché-case containing Dr. 
Lovell’s dressings and surgical instruments was, however, 
missing. 

A vast army of police, headed by Chief Inspector 
Berrett, now set to work to round up ail those men whose 
record showed them to be capable of such a crime. Well 
over three hundred men were questioned and over a 
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thousand revolvers scrutinised, but the police were 
particularly anxious to interview car thieves who were 
known as men who carried arms, In November, chance 
provided an ideal opportunity. The police net had now 
spread to Sheffield and it became known that the 
authorities were anxious to interview a driver of a car 
who had caused a collision by his reckless driving. An 
“old lag,” tempted by the prospect of a reward, 
suddenly turned informant and gave the driver’s name 
to the police as Frederick Guy Browne, whom so far 
they had been unable to trace. The man’s story was 
tested and it appeared that Browne had come to Sheffield 
to sell a stolen car. Browne was traced to his garage near 
Clapham Junction, carefully ambushed and charged 
with stealing a motor-car in the previous November. 
Immediately after his arrest a pair of artery forceps were 
found in his possession similar to those which Dr, 
Lovell had left in his car. His relief on hearing that he 
was being arrested for stealing a car gave way to despair 
when the police penetrated to his hip-pocket. There 
they discovered a dozen service revolver cartridges, one 
of them being a Mark IV. “ That’s done it,” he cried. 
“ Now you have found them, it’s all up with me.” The 
police researches yielded even more important results. 
In the pocket of the driver’s seat of one of Browne’s cars 
was found a Webley service revolver, fully loaded with 
six Woolwich Mark IV bullets. “‘ Ah, you have found 
that, have you?” was Browne’s significant comment. 
“Tam done for now.” In the office of the garage sixteen 
more service cartridges were found, seven of which 
were of the Mark IV type, together with bandages, 
gauze, boric lint, another pair of forceps and other 
articles similar to those left in Dr. Lovell’s car. At 
Browne’s house were found two fully loaded revolvers 
and further articles similar to those lost by Dr. Lovell. 
When told of these finds Browne was illuminatingly 
frank. “‘ If you had stopped me while I was in the car,” 
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he said coolly, “ I should have shot five of you and saved 
the other one for myself.” Later he said : “ From what I 
can see of it I shall have to have a machine-gun for you 
bastards next time.” 

The two wounds through Gutteridge’s eyes were 
ample proof that Browne’s words were not the idle . 
threats of a cornered car-thief. This tall, well-built, 
dark-complexioned man had already served several 
terms for larceny, burglary, forgery and fraud and had 
on each occasion shown his distaste for the authorities. 
Endowed with great physical strength, he had in his 
time assaulted warders and broken up his cell. Between 
prison sentences there was much to admire in Browne. 
His muscular power was tremendous and he had been 
known to dispense with a jack and raise a car unaided. 
A non-smoker and a teetotaller, a staunch friend and a 
devoted husband, he was unlike the popular conception 
of the desperado. 

While Browne was kicking his heels the police began 
to look for “‘ Ginger” or “ Two-gun Pat” Kennedy, 
who had worked with Browne in his garage. Kennedy 
was not built on Browne’s heroic lines and had acquired 
a reputation for drunkenness and immorality. His period 
of military service during the War was punctuated with 
desertion and several petty larcenies. After the War, 
“The Fair-haired Sniper,” as his cronies called him, 
became familiar with most of His Majesty’s prisons, 
and it was while serving a sentence at Dartmoor that 
he met Browne, He went to work with Browne in his 
garage in June 1927, but left him in December. On 
January 18, 1928, just four months after the murder of 
Gutteridge, Kennedy was married. His honeymoon was 
soured by the news of Browne’s arrest and he decided 
to leave for Liverpool with his wife. The pair were 
quickly traced and a trap was laid. The suspect was 
seen slinking out of a house with his hand over his 


face. Detective-Sergeant Mattinson of the Liverpool 
Xa 
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police, walked quickly towards Kennedy and chal- 
lenged him, Kennedy turned round savagely and, whip- 
ping an automatic from his pocket, shouted, “ Stand 
back or I’ll shoot.” Mattinson closed with his man and 
Kennedy pulled the trigger. There was a click, but the 
safety catch was down and the bullet jammed without 
exploding. Mattinson then struck the prisoner on the 
jaw and held him until other officers arrived. On the 
way to the police-station Kennedy said, “It is all up 
now, you’ve got me. How many more of you?” he 
added, satirically, as the officers crowded round him, 
Mattinson fainted as soon as his colleagues relieved him 
and Kennedy made a significant comment when the 
two met later at the police-station. “I’m sorry,” he 
said quietly, “ I’ve no grudge against the police but you 
should be in Heaven by now, and there was one for 
me.” 

He was charged with being concerned with the theft 
of a Vauxhall car and taken to Scotland Yard. There he 
saw Chief Inspector Berrett, who asked him if he could 
give him any information respecting the murder of 
P.C, Gutteridge. “ I may be able to tell you something,” 
replied Kennedy, “ but let me consider.” For a few 
minutes he sat with his head on his hands, his elbows 
resting on the table. He then got up with sudden de- 
cision and asked to see his wife. The bride of three days 
before was brought into the room and Kennedy told 
her that the police were asking him about the Gutteridge 
case. “ Why, you didn’t murder him, did you ?” asked 
Mrs. Kennedy, anxiously. “ No, I didn’t,” replied her 
husband, “ but I was there and know who did. If I am 
charged with the murder and found guilty I shall be 
hanged, and you will be a widow. On the other hand, 
if I am charged and found guilty of being an accessory 
after the fact I shall receive a severe sentence of penal 
servitude and be a long time from you.” He looked at 
his wife steadfastly, and said, “ Will you wait for me?” 
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“Yes, love,” she replied, kissing him, “1 will wait for 
you any time.” Kennedy seemed to have gained courage 
for he turned to Inspector Berrett and remarked steadily, 
“You can take down what I want to say and I will 
sign it.” He then dictated a long statement in which 
he described the crime but stated that Browne was alone 
responsible for the shooting of P.C. Gutteridge. He 
declared that he had begged Browne not to fire again 
at the dying constable. “ The policeman’s eyes were 
open,” said Kennedy in his statement, “ and Browne, 
addressing him said, ‘ What are you looking at me like 
that for?’ and, stooping down, shot him at close range 
through both eyes. Browne then said, ‘ Let’s get back 
into the car.’ He gave me the revolver, and told me 
to load it while he drove on. I loaded it and in my 
excitement I dropped an empty shell in the car.” 

Now, Kennedy's statement was not evidence against 
Browne, who had said that he slept in his flat on Septem- 
ber 26-27, and swore that he had bought the revolver 
at Tilbury Docks from a sailor whose name he did not 
know and whom he could not describe. He had ob- 
tained the ammunition “from a man in the Army,” 
about whom he was equally reticent. 

Gun experts were prepared to say that the shots which 
killed P.C. Gutteridge were fired from one of Browne’s 
revolvers, and, as Kennedy’s description of the stealing 
of the car and the meeting with the constable exactly 
fitted in with the police theory, the two men were 
formally charged with murder. 

The trial opened at the Old Bailey on April 23, 
before Mr. Justice Avory. The Solicitor-General (Sir 
Boyd Merriman, K.C., M.P., later President of the 
Probate, Divorce and Admiralty Division) led H. D. 
Roome, a debonair and distinguished advocate who was 
not long afterwards killed in a motor accident. Browne 
and Kennedy were defended by Mr. E. F. Lever and Mr. 
Frank Powell respectively. Three women were sworn as 
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jurors and His Lordship asked if any of them wished to be 
excused. None took advantage of the suggestion. His 
Lordship then remarked that the case was likely to last 
some days, during which time the jury would not be 
allowed to return to their homes. 

The trial opened with a powerful appeal by Mr. Lever 
for a separate trial for Browne. Counsel attempted to 
distinguish the Bywaters-Thompson case and strenuously 
urged that if Kennedy’s statement were admitted it 
would seriously prejudice Browne's interests. His Lord- 
ship, however, refused the application and the trial 
proceeded. Those in Court noted the presence of extra 
warders in the dock and wondered whether Browne 
would suddenly attack his accomplice as Fowler had 
done in the Muswell Hill trial. 

The Solicitor-General opened the case very quietly 
and very unemotionally. He reviewed the facts and 
made a telling point of Kennedy's statement. “ Try to 
picture to yourselves,” he said, “the mentality of a 
man, who, according to his own statement, had seen a 
fellow-man murdered in cold blood and is prepared to 
reload the revolver and hand it back to the man sitting 
next to him in the driver’s seat of the car.” 

The pieces of evidence for the prosecution dove-tailed 
‘so perfectly into the whole that little attempt was made 
at cross-examination. The police witnesses gave their 
evidence with admirable restraint. 

The forthright manner of some of the experts was 
equally impressive. Mr. William Fox, the chief examiner 
at the Royal Small Arms Factory, Enfield, examined 
the cartridge case and the Webley revolver and gave his 
important evidence with great emphasis. 

“Does your examination,” asked the Solicitor- 
General, ‘“‘ enable you to express an opinion as to the 
revolver with which that cartridge was fired ?” 

“Not only give an opinion,” said the witness—* I do 
not give an opinion.—l|—say—that—case—was—fired— 
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from—that—revolver.”” Each word, so deliberately 
spoken bit into the jury. 

Defending Counsel did not cross-examine and, with 
this evidence so starkly before the jury, the Solicitor- 
General announced that that was the case for the 
prosecution. 

After Counsel had made their speeches for the 
prisoners, Browne stepped briskly into the witness-box. 
His wife smiled to him affectionately and he waved back 
a reassuring hand. An outlaw to the last, he began to 
bandy words with the Bench as soon as he had entered 
the box. On being handed the card from which to read 
the oath he smiled quizzically. “ Your Lordship,” he 
murmured, “I want to swear to this different to this ; 
it says here, ‘The whole truth.’” He shrugged his 
shoulders. “I shall never know the truth about this, 
How can IJ swear to the whole truth ?” The prisoner’s 
manner had been tinged with irony and the Judge did not 
waste words. “ Are you going to take the oath or not?” 
he said sharply. 

“Yes, but I do not know the whole truth. I cannot 
tell the whole truth.” 

“You will either take the oath in that form or not 
at all,” said His Lordship. 

“It is awkward,” replied the witness with a slight 
frown of annoyance. “‘ How can I tell the whole truth ? 
I can only tell the whole truth as far as I am concerned.” 

“You must make up your mind,” said the Judge 
patiently. “ You will either take the oath in that form 
or not at all.” 

“It seems wrong,” said the ex-convict petulantly ; 
“ that is what I am looking at,” he added righteously. 

“I will not have any more time wasted,” said the 
Judge firmly. “ You must do one thing or the other.” 

“TI do not intend to give evidence on this oath,” said 
Browne with decision. 

“If so—” began the Judge warningly. 
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“T do on oath,” interrupted the accused. 

“ Then you must take the oath in that form.” 

*T do,” said Browne. He picked up the card and 
began to read. “I swear by Almighty God that the 
evidence——” He broke off suddenly. “ That is not 
right,” he muttered, 

“ You can read, can you ?” said His Lordship. 

“J can read distinctly—quite clear,” replied Browne 
calmly. 

“* Very well,” said Mr. Justice Avory, “ read that.” 

The accused then took the oath but soon showed his 
determination to twit the Bench. Asked by his Counsel 
to explain why he had objected to the form of the oath, 
Browne returned to the attack. “I can tell the truth,” 
he said, “ but how can I tell the whole truth of something 
T do not know?” 

“ That, I think, the jury will now quite understand,” 
said Mr. Lever. 

“Do not make these observations,” said the Judge 
sharply. “ It is not for you to say whether the jury will 
understand. I do not understand it.” 

“Twill explain to the jury first, my lord,” remarked 
Browne with extraordinary composure. 

“If your Lordship does not understand it,” said 
Counsel soothingly, ‘‘ I think I ought to ask him further 
to explain.” 

“No,” said the Judge. “I do not want him to.” 

“Now, then, Browne~—” began Mr. Lever, but the 
witness was enjoying the skirmish too thoroughly to be 
brought into line. 

“ Wait a minute,” he cried. “‘ Does the jury thoroughly 
understand ? ” 

“No, no,” said the Judge emphatically. 

“Do they understand I cannot talk about the truth 
of something I know nothing about?” insisted the 
rebellious witness. 

“You are not to make speeches to the jury,” said 
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His Lordship. “ Attend to the questions and answer 
them.” 

Browne hesitated for an instant and then did as he 
was told. 

His defence was an attempt to shift the blame to 
Kennedy. He described the latter’s story as “ one pack of 
wilful or imaginative lies, either wilfully told or misled - 
by some kink of the brain,” adding, ‘‘ I cannot imagine 
anything outside of a penny dreadful that could have 
been written with so much care.” He now swore that the 
revolver found at the back of the driver’s seat had been 
substituted for the one found near his hand and that he 
had exchanged the latter, ten days after the murder, for 
the automatic which Kennedy had attempted to fire at 
Sergeant Mattinson. The lint and bandages found in 
his house were his wife’s and he used the forceps for 
putting the fuses in jets and for dynamos ! 

Browne’s replies to cross-examining Counsel were 
remarkable for their studied impudence. 

“T will put this to you,” said Kennedy’s Counsel at 
one point, “ that you both got into the car, and you were 
then in a state of frenzy, and this man (Kennedy) was 
frightened and did not know what he was doing ? ” 

“You had better start on a different basis,” suggested 
Browne calmly. “Scratch out the name of Browne, 
and put in the name of his confederate he was boozing 
with.” 

Asked another question, Browne turned to the Counsel 
with a faint smile. “‘ My dear Sir,” he said coolly, “ you 
do not seem to understand.” 

The Solicitor-General handled this difficult witness 
with great skill. He asked his questions in a casual “ man 
to man ” fashion and Browne began to lose his temper as 
the calm voice continued to probe his story. “ Now, tell 
me,” said the Solicitor-General gently, “‘ when you gave 
the automatic to Kennedy, did he give you any weapon 
in exchange?” 


344 MR. JUSTICE AVORY 


“I expect you know what he gave me,” replied 
Browne hotly. “What is the good of beating about 
the bush when you know jolly well what he gave me 
for it.” 

“Will you answer the question?” interrupted the 
Judge. 

“Tt is a waste of time,” replied the witness, “ the 
answer is there before it was put.” Browne described the 
alleged exchange of revolvers with more calmness but 
his tireless interrogator was now showing him no quarter. 
Browne had dropped his mask of indifference and 
Counsel now abandoned his introductory casualness. 

“T want to get that a little clearer,” said Sir Boyd 
Merriman briskly. “ Was it any of the three revolvers 
we are talking about here?” 

“ Yes, it is ; of course it is.”” 

“You must answer the question properly,” said His 
Lordship. 

Browne spun round angrily. “I am sick of it,” he 
cried. “I have been there (in custody) for three months 
for no grounds.” 

“You must answer the questions properly,” said His 
Lordship, “or I shall order you to return to the 
dock.” 

The cumulative and damning effect of the cross- 
examination became apparent as Browne was prodded 
nearer and nearer towards a corner. Asked whether he 
had not invented the story of the changed revolvers when 
he realised the significance of the Webley, he had to 
admit that he had written a message from prison in 
invisible ink asking, “ Will you let me know by return 
the date it was that I exchanged revolvers with Kennedy 
after he may have shot P.C, ——? Fred.” This message 
was so obviously a desperate attempt to consolidate 
Browne’s only defence that the Solicitor-General did 
not trouble to hammer it home. No more acceptable 
were Browne’s answers to other important questions. 
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*« Just tell me why that Webley revolver was loaded 
in the car with six cartridges,” asked the Solicitor- 
General, ‘‘ and why the other one was also loaded with 
six cartridges in the panel behind the seat ? Was that 
for threatening ? ” 

“It keeps them better from rust,” was the reply. 

Kennedy did not venture into the witness-box but 
preferred to address the jury from the dock, a course 
which enabled him to evade the Solicitor-General’s 
searching questions. Speaking with great rapidity, he 
declared that he had told the truth in his statement to 
the police. His account of his arrest did not sound con- 
vincing, to say the least. He explained that when he was 
seized from behind by Sergeant Mattinson his hand was 
jerked from his overcoat pocket in which he had a 
revolver. The click which Mattinson had heard was 
“ undoubtedly ” caused by the muzzle of the automatic 
striking on a button ! 

Defending Counsel now played their last cards. Mr. 
Lever made a dramatic plea on Browne’s behalf. “I 
will not attack Kennedy any more than I am obliged,” 
he said quietly. “‘ His position is bad enough as it is. 
His statement is like a historical romance where you get 
partly fact and partly fiction to suit the person to whom 
the writer is appealing. But after Kennedy had made 
this Frankenstein he was afraid of the devil he had 
created. .. . Have you ever read a more lying, subtle or 
incredible document than this (statement) is ? He makes 
himself out as a mere lamb. An automatic pistol with 
which he tried to shoot the detective is surely a curious 
fang for a lamb to show.” The speech concluded with a 
moving appeal to the jury. “ The frail shield which I 
have been able to hold before my client,” said Counsel, 
‘must now be laid aside. He stands face to face with you, 
with each man and woman of you. No one must come 
between you, not any Counsel nor any Judge. He stands 
before you in his rights of a man, a human being like 
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yourselves, endowed with the same faculties, crowned 
with the same spiritual attributes, but near him hovers 
the dark angel of death. He asks you for no sympathy, 
but he does demand justice.” 

Mr. Powell’s speech for Kennedy summed up the 
latter’s defence. Counsel stated that his client had not 
gone into the witness-box because all the evidence which 
he required to prove his innocence was before the Court. 
“ To establish Kennedy’s guilt,” he said, “ it is necessary 
to prove that Kennedy knew when he went out that 
night that Browne had a revolver.” Mr. Justice Avory 
intervened at this point and pointed out that if Kennedy 
knew at any moment before the shots were fired, and 
was a party to the shooting, he would be guilty. After a 
vigorous denunciation of Browne, Counsel made a 
dramatic plea for his client. “‘ Did Kennedy agree with 
Browne that in stealing the car, firearms should be 
used ? ” said Mr. Powell. “ I submit that the prosecution 
have not proved that. If you believe that, there is not 
one of you who would be prepared to take the first step 
in ushering this man into eternity.” 

The fourth day of the trial ended with a brief but 
effective closing speech for the Crown, and the next 
morning Mr. Justice Avory began his summing up. 
His charge to the jury was a logical reinforcement of 
the facts and a dispassionate commentary on the evi- 
dence, His Lordship’s calm toneless voice soon dispelled 
the suspense which defending Counsel had so carefully 
created. The dazzling light suddenly dwindled to 
an unhealthy phosphorescence. “You have heard 
expressions from the learned Counsel, representing the 
accused, of this nature, ‘ That the angel of death is 
hovering near one of them,’ and ‘ That each one of 
them is fighting for his life.’ Those are expressions,” 
said the Judge quietly, “which are not infrequently 
used in grave cases of this description ; they are calcu- 
lated to deter you from doing your duty, which in this 


CONTRASTS 347 


case is the same as in any criminal case, namely, to 
return a true verdict according to the evidence.” 

With this warning, His Lordship suggested that the 
jury should consider the case in the light of four ques- 
tions. Was P.C. Gutteridge murdered by some person or 
persons on the night of September 26, 1927 ? Was the 
murder committed by the person or persons who had 
stolen Dr. Lovell’s car? Were these two persons in 
Dr. Lovell’s car at the time when the murder was 
committed ? If so, which of them shot him, if only one? 
Were they acting together with a common purpose 
to prevent their detention or arrest? Gradually and 
systematically the Judge led the jury through the maze 
of complex and conflicting evidence. “ This story of 
the exchange (of revolvers) with Kennedy, on or after 
October 7, is one which you heard and which no one 
else ever heard before,” pointed out his Lordship. 
After analysing Browne’s innumerable explanations, 
His Lordship turned to Kennedy’s case which undoubt- 
edly presented difficulties to the jury. Kennedy’s 
much discussed statement was again placed on the 
dissecting table. “‘ For what purpose do you suppose 
he reloaded that revolver?” asked the Judge. “ We 
have had no explanation where he got the ammunition 
from to reload it. His own statement is that Browne said 
to him, “ Load the revolver,” and he did so at once ; 
that Browne handed him the revolver for the purpose 
and he did it.” The Judge pointed out that after Ken- 
nedy had loaded the revolver he had, according to his 
own story, handed it back to Browne. “ What for?” 
said the Judge. “Can you doubt that Kennedy was 
handing that revolver back to Browne reloaded in 
order that if they met another policeman along the road 
the revolver might be used in the same way as it had 
already been used on Police Constable Gutteridge ? ” 
This was a deadly inference and a heavy oppressive 
feeling seemed suddenly to have seized the two men in 
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the dock. They began to look worn and tumbled. 
“* Kennedy’s statement is repeated in the dock,” con- 
tinued the Judge, “ that he was so terrified of Browne 
that he reloaded the revolver merely because he told 
him to.” There was a slight pause and tense silence. 
Both prisoners were watching the Judge. “‘ If he was so 
terrified of Browne when Browne is in possession of a 
loaded revolver,” said his Lordship, “‘ why did he not 
throw it away directly Browne handed it to him?” 

The jury retired with the exhibits at 12.52 and the 
doors of the Court were then locked and guarded. After 
two and a quarter hours the jury returned a verdict 
of “Guilty” in each instance. Asked if he had anything to 
say, Browne spoke with unexpected gentleness. “I 
have something to say,” he remarked quietly, “ but it is 
not according to the law of the Court ; shall I say it?” 

“Yes,” replied Mr. Justice Avory, “ I will hear any- 
thing you wish to say.” 

Browne then made a short statement in which he 
declared his innocence. The speech is remarkable for the 
tribute which Browne paid the Judge. “I would not 
wish to be tried by a better judge,” he declared. It was 
the spontaneous tribute of a rough outlaw who had 
always respected strength. Calmness in the face of the 
death sentence was only to be expected from the man 
who had fired into a dying constable’s eyes and could 
quibble with Mr. Justice Avory. More surprising was 
the perfect composure with which Kennedy spoke. 
He declared that the whole tragedy was pre-ordained. 
“It was fate,” he said quietly, “ and you, my Lord, 
however fairly you may have tried me, and members 
of the jury, are mere accessories of that fate.” 

There was no emotion in the Judge’s voice as he sen- 
tenced the two men to death. After they had left the 
dock, His Lordship declared that the conduct of the 
police deserved the highest commendation. 

The two men appealed against their conviction 
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on the grounds that the Judge had wrongfully refused 
Kennedy’s application for a separate trial and that 
he had misdirected the jury. The Court of Criminal 
Appeal dismissed the applications without calling on 
Crown Counsel to argue. 

Kennedy feigned insanity in prison and Browne 
made several attempts to commit suicide, but neither 
succeeded in cheating the gallows. They were both 
hanged on May 31, 1928, Browne at Pentonville and 
his less formidable ally at Wandsworth. 

Mr. Justice Avory received over a score of anonymous 
letters both during and after the Gutteridge trial. The 
majority were simply abusive, but one letter was handed 
on to the police by Mr. Justice Avory’s clerk. This 
stated that Kennedy was a member of some Irish society 
and would be avenged. The Judge was completely 
unperturbed by these missives. To this scientist they 
were irrelevant to the central idea. 


It was not inappropriate that the greatest fraud case 
of the century should be before Mr. Justice Avory. 
His genius for the mechanism of figures and his capacity 
to think in terms of double-entry have already been 
demonstrated. Jabez Balfour, Whittaker Wright, Bottom- 
ley, Gerard Lee Bevan—all these brilliant financial 
perverts had felt the edge of Avory’s sword. 

Our criminal records provide a long panorama of 
cases of too-brilliant finance. Hereand there a remarkable 
personality like Whittaker Wright or Bottomley stands 
out of the archives, but the type of case varies very little. 
The great swindlers have always combined charm of 
personality with ambitious strategy and in almost 
every case they have crashed through a feverish desire 
to “ tide over a bad period.” This type of case recurs, 
but one such case will long be remembered as the most 
appalling of its kind. 
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On September 19, 1929, 2 sharp fall in the shares 
of the Hatry group of companies caused panic on the 
Stock Exchange. That day four men walked into the 
office of the late Sir Gilbert Garnsey, a chartered 
accountant, and declared that they were aware that he 
had been instructed by certain banks to make investi- 
gations into the affairs of the Hatry group. Sir Gilbert 
admitted that this was so, and Clarence Hatry then 
said, “ We have been guilty of very serious offences 
in connection with the group of companies known as 
the Hatry group. We want to make a complete statement 
before the investigation is begun.” The accountant 
advised them to go to the Director of Public Prosecutions, 
then Sir Archibald Bodkin, to whom Hatry made a 
statement agreed to by the others. “I wish to say there 
were irregularities,” said Hatry frankly. Behind that 
simple admission lay the story of the most impudent 
and extravagant coup in the history of crooked finance. 

The men who had gone to Sir Gilbert Garnsey were 
all under forty at the time. Clarence Hatry, the principal 
figure in the case, was utterly unlike any other of the 
great swindlers except in the magnitude of his operations. 
This slightly built, sad faced man lacked the rugged 
grandeur of Whittaker Wright and the personal magne- 
tism of Bottomley. Well-bred, quiet-spoken and discreet, 
he wore his clothes with an air of distinction and moved 
through Throgmorton Street with the studied ease of 
a “ boulevardier.” 

Volcanic soil is fertile, and Clarence Hatry began 
to build on the lava which the War had hurled into the 
stock markets of the world. He came into prominence 
by merging the light steel industries, but failed to con- 
solidate the glass and jute industries of this country. 
His failures were brilliant ones, however, and many 
joined the Hatry colours when he promoted a company 
to take over a large aggregation of interests in the heavy 
steel industry. 
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Hatry’s lieutenant-in-chief, Edmund Daniels, was a 
young man who had risen from a situation as a bank 
clerk to a brilliant directorship. A clever financier with a 
sound City reputation, he proved of great assistance to 
Hatry and eventually stood beside his chief in the dock 
at the Old Bailey. The other two men, Tabor and 
Dixon, were subordinates who were caught up by 
powerful forces, the nature of which they were too 
ignorant or too weak to understand. Dixon had started 
life as an office boy, whilst Tabor had been introduced 
by Daniels and was regarded by Hatry as a man of 
little consequence. 

The “ pater familias” of the Hatry group of com- 
panies was the Austin Friars Trust Ltd., which was 
incorporated in May 1927, with a capital of £300,000 in 
£1 shares and was wound up in September 1929. It 
had indeed led a short life but a gay one, for its liabilities 
amounted to £19 millions while its assets were estim- 
ated at only £4 millions. After its formation, the Trust 
raised over £4 millions in respect of the sale of shares 
in steel companies which it had bought. The history of 
the Hatry case, as the Attorney-General said at the 
trial, “is mainly a history of the desperate struggle 
by the Austin Friars Trust to get back one and a half 
millions which had been given in order that it might 
be spent on the purchase of steel shares, but which 
had been used for other and different purposes.” 

After the Austin Friars Trust, next in importance 
was Corporation and General Securities Ltd., which 
was incorporated in December 1926, with a nominal 
capital of £1,100,000. This was also wound up in Sep- 
tember 1929, with liabilities of over £3 millions. Its 
principal assets was a claim against Austin Friars for 
£2,700,000 of which only £500,000 was secured. Hatry 
was a director and deputy chairman of this company, 
Daniels was the managing director, Dixon was the 
secretary and Tabor the manager. The Hatry group 
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of companies also included three other concerns (the 
Oak Investment Corporation, the Dundee Trust and 
Retail Trade Securities) all of which were insolvent 
at the time of the crash in 1929. Hatry was the moving 
spirit of Austin Friars and the latter was the central 
sun of the Hatry group, and as the Attorney-General 
told the jury at the trial, “when Austin Friars was 
burned out, the planets ceased to revolve and became 
in their turn cold and devoid of life.” 

In June 1929, Hatry and his associates knew that their 
gigantic steel venture would fall through unless they 
could raise some money quickly and maintain the price 
of the shares against a falling market. The constitution 
of the Hatry group of companies provided a ready-made 
opportunity for jerry-building. The Corporation and 
General Securities carried on an extensive business, act- 
ing as both issuer and banker for municipalities. In 
January 1929, the Corporation of Swindon desired to 
raise some money. The borough treasurer called on 
Corporation & General Securities and discussed the 
issue of a loan of £500,000. Negotiations followed and it 
was arranged that the Swindon Corporation should issue 
£500,000 stock and that Corporation & General 
Securities should buy the whole of that stock at a dis- 
count. £250,000 was to be paid immediately and the bal- 
ance in July rg29, and January 1930. About this time, 
Corporation & General Securities also agreed to take 
up loans for the City of Gloucester and the City of Wake- 
field. Dates for registration had been agreed upon, but 
until the actual registration none save the issuers could 
say whether or not the amount of temporary scrip issued 
exceeded the authorised amount of the joan. Here, then, 
was ready money at hand which could be used to bolster 
up the great steel enterprise. Corporation & General 
Securities had only repaid the first instalment of the 
loans, and what was simpler than to withhold the balance 
of the municipal funds, print abundant supplies of fresh 
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scrip to serve as securities for fresh loans, and prevail 
upon the holders not to register it ? The risk of detection 
seemed minute, and the great steel amalgamation might 
well go through without anyone being the wiser. Hatry 
and his men were harassed and desperate, and the fabri- 
cation of the stock seemed to pale beside the high 
promise of the enormous steel enterprise in which they 
were engaged. On Sunday, June 23, 1929, a momentous 
meeting took place at Hatry’s house. Hatry, Daniels, 
Tabor and Dixon and an Italian named Gialdini, were 
present and, if Hatry’s account is to be believed, they 
spent hours seeking some legitimate loophole out of their 
problem. It is probable that Gialdini first mentioned the 
stock, and it is certain that he and Hatry brushed aside 
the protests of the other men. According to Hatry’s 
statement, Gialdini forced the hands of the others by 
declaring that unless the course which he had suggested 
were taken, he would blow his brains out in that 
house. 

Once the men had agreed to take the risk, matters 
advanced rapidly. Hatry and his friends may, at this 
stage of the case, be compared to engineers who have 
almost constructed a wonderful bridge and, finding 
themselves temporarily short of the materials for its 
completion, hope that the temporary inclusion of 
shoddy materials will not be noticed. As a matter of 
book-keeping, Austin Friars Trust paid Corporation 
& General Securities £497,500, but, as Sir Gilbert 
Garnsey soon discovered, there appeared to be a 
cross cheque given by Corporation & General Secur- 
ities to Austin Friars Trust, so that the two sums sub- 
stantially cancelled each other ! The raising of money 
by means of false scrip was child’s play to Hatry. The 
Attorney-General, Sir William Jowitt, aptly compared 
the transaction to the evolution of the butterfly. First 
there was the caterpillar stage of the allotment letter ; 
then the chrysalis stage at which the allotment letter 
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would be exchanged for temporary scrip certificates, 
lastly came the butterfly when the temporary scrip 
could be exchanged for definitive certificates issued under 
the seal of the Corporation of Swindon. 

The genuine issued scrip was in £1,000 denominations, 
and in June 1929, false scrip was manufactured which was 
in £500 denominations. The risk lay in the danger of a 
sudden registration. Had all holders of the scrip, good 
and bad, sent in their scrip to be registered, the Hatry 
machinations would have come to an abrupt end. Steps 
were promptly taken to prevent this occurring, and 
holders were informed that the date for registering scrip 
certificates had been extended. The second instalment 
of £150,000 had meanwhile become due to the Swindon 
Corporation and, in reply to a letter asking for the 
cheque, Corporation & General Securities stated : “ Not 
having had confirmation from you, we assumed that 
you would not be requiring a remittance until the turn 
of the half-year and we arranged our budget accordingly. 
As we have only been able to place half of the stock, 
owing to the market conditions, it would be a conveni- 
ence to us to arrange the payment about the middle of 
the month. As we gather that this will be quite con- 
venient to you, we will make the necessary arrange- 
ments.” This letter was riddled with mis-statements, 
Corporation & General Securities had not only placed 
more than half the stock, but they had placed more than 
the whole of it. 

The Swindon jugglery was repeated in the case of 
the Gloucester and Wakefield loans, and altogether 
£789,000 was raised through the spurious scrip. Apart 
from this sum, together with the amount raised on the 
genuine certificates, the Hatry group still held over 
£800,000 owing to the municipal corporations. Even 
these huge reserves proved insufficient, and another 
£700,000 was raised by the duplication of shares in other 
companies, But rumour is a fickle jade and more and 
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more people refused to be fobbed off by polite notes, and 
sent in their scrip to be registered. A promised loan also 
failed to materialise, and Hatry’s beautiful steel bridge 
crumpled. Hatry was a good loser, however, and in his 
statement to the police expressed his willingness to help 
clear up the wreckage, and stressed the fact that he 
wished to accept full responsibility for his “ irregulari- 
ties.” 

Hatry, Daniels, Dixon and Tabor appeared at the Old 
Bailey on January 20, 1930, after protracted police court 
inquiries during which they remained in custody, with 
the exception of Tabor. The Italian, Gialdini, had 
hurriedly left for Italy, where he was later tried and sen- 
tenced. The four Englishmen were charged with con- 
spiring with Gialdini to forge and utter certificates 
relating to municipal corporation stocks, and to defraud 
persons who might be induced to advance money, and 
give credit to the Austin Friars Trust and other com- 
panies by depositing as security worthless securities. 
The Attorney-General, Sir William Jowitt, K.C., led for 
the Crown ; Sir Henry Curtis-Bennett, K.C., defended 
Daniels ; Norman Birkett, K.C., appeared for Hatry ; 
Mr. (now Judge) Cecil Whiteley, K.C., led for Dixon, 
whilst Tabor was represented by Roland Oliver, K.C., 
and Russell Vick. 

The proceedings opened in a crowded Court, which 
reflected the great public interest in the case. There were 
thirty-nine counts in the indictment, the reading of 
which by the Clerk occupied fully ten minutes. Each 
defendant pleaded “ Not Guilty ” in a firm voice, and 
those in Court were struck by their youthfulness and 
utter immobility. 

The Attorney-General opened his case by referring to 
the seriousness of the charge. “ In all the difficulties with 
which this country has to contend,” he said quietly, 
“ itis perhaps our greatest asset that traders and business 
men in the City of London have a high and unsurpassed 
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reputation for honest dealing, and any man in the City 
who so conducted himself as to tarnish that reputation 
and to make it more difficult for documents to be taken 
at their face value deals a severe blow at that asset.” 
The Attorney-General’s speech lasted four hours, and 
was a sober but penetrating statement of the facts. 

The witnesses were called on the second day of the 
trial, including the Borough Treasurer of Swindon, the 
City Treasurer of Gloucester, several bank officials, and 
the chief clerk in the issue department of the Hatry 
group. The volume of evidence was manifestly over- 
whelming, and little effort was made at cross-examina- 
tion. Mr, Birkett made one or two ingenious efforts to 
raise a defensive superstructure, but Mr. Justice Avory 
quickly displayed an X-ray eye for strawless bricks. “ In 
all that you have told My Lord and the jury,” remarked 
Mr. Birkett to one witness, “ have you got the smallest 
ground of complaint against anything that was done ? ” 

“No.” 

“There was not the slightest irregularity?” said 
Counsel persuasively. “ Everything was in perfect order, 
was it not?” 

“What use to you is scrip which you cannot have 
registered ?” interrupted the Judge drily. 

Mr. Birkett now turned to the cross-examination of 
the solicitor, who had acted for Hatry for fifteen 

ears. 

* Did Hatry realise his personal fortune of £750,000, 
and use it to pay liabilities of the Commercial Corpora- 
tion of London ?” 

* Yes,” agreed the witness. 

“ After 1920, did Mr. Hatry float many public com- 
panies?” 

“Yes.” 

‘“ Amounting in capital to many millions of pounds 
sterling ?” 

“© Yes? 
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“The majority of these companies are to-day sound 
and flourishing concerns ?” 

“ Many of them are.” 

“ From your personal knowledge of Mr. Hatry during 
all these years, did you form the opinion that he was a 
capable man of business ? ” ‘ 

“ A very brilliant man,” said the solicitor firmly. 

There was an amusing interlude during the re-exami- 
nation of this witness by Mr. H. D. Roome. 

“When the Commercial Corporation of London went 
into liquidation were the liabilities a good deal more 
than the assets ? ” asked Counsel. 

“ Yes.” 

“ That is the usual reason for liquidation,” said the 
Judge with a dry twinkle in his eyes. 

The case for the prosecution concluded with the 
evidence of Sir Gilbert Garnsey, the accountant. When 
Sir Gilbert entered the witness-box every seat in the 
Court was filled and many people stood during the whole 
afternoon. There was a heavy silence in Court as this 
important witness began to tell the story of the Hatry 
crash in terms of figures. Sir Gilbert declared that the 
Austin Friars Trust had never been solvent, and esti- 
mated its liabilities as £19 millions, of which about £6 
millions represented liabilities in the Corporation & 
General Securities and other companies in the group. 
Those in Court listened tensely as he went on to say that 
the gross liability of the six companies at Pinners’ Hall, 
excluding share capital, was £29,500,000, of which 
about £10,000,000 were liabilities and claims between 
the companies. He estimated the total unsecured lia- 
bilities at £13,750,000. Between 1925-29, said Sir 
Gilbert, Hatry had received as fees alone £42,000 and 
Daniels £23,000. Tabor had received in fees and salary 
£5,000 and Dixon £11,500 between 1926-29. 

Mr, Birkett’s cross-examination of this witness lasted 
two and a half hours. Counsel approached Sir Gilbert 
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with great skill and contrived to elicit valuable evidence 
for Hatry without attempting to attack the witness’s 
testimony. “ Throughout the whole period from Septem- 
ber to to-day has he (Hatry) rendered you every assist- 
ance in his power ? ” asked Mr. Birkett. 

“Yes,” agreed the witness. 

“Without his help would you have found your 
investigation of much greater difficulty than you have ?” 

“© Yes.” 

Mr. Birkett paused. “ Without the confession made to 
you on September 19, it would have been very difficult 
for any charges of a criminal nature to be formulated 
for a considerable time ? ” he suggested. 

“Yes,” agreed Sir Gilbert. 

“ The charges made against him were formulated on 
his statement?” continued Counsel. 

“ Yes.” 

Mr. Birkett passed from the general to the particular 
with great ease. “From your investigations,” he sug- 
gested suavely, “ would Gialdini’s settlement have been 
a more appropriate term to use than the ‘Stock 
Exchange Hatry Settlement’ ?” 

“T cannot tell you that,” said the witness briskly. 
Sir Gilbert agreed, however, that the dominating figure 
in Dundee Trust Ltd. was Gialdini. 

“Mr. Hatry had nothing to do with Dundee Trust 
Ltd. ?” insisted Counsel. 

“No.” 

** Many of the companies promoted by Austin Friars 
Trust are to-day quite flourishing concerns?” 

“T believe so,” The witness also agreed that the con- 
ception of Stee] Industries Ltd. was very fine and im- 
mense profits might have accrued to Austin Friars 
Trust. 

“ Quite apart from the Hatry crash there have been 
immense losses in all sorts of companies all over the 
world ?” suggested Mr. Birkett. 
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“ Yes,” 

“ And a good deal was attributed to the Hatry crash 
which should not have been ? ” 

** Possibly.” 

“ Do you know that he has depleted himself of every 
penny to help the company?” : 

* T have been so informed,” replied Sir Gilbert evenly. 

Many curious eyes were turned upon Hatry as his 
Counsel fought the hopeless battle. The broken financier 
was, with the exception of the Judge, the calmest figure 
in the Court. Now and then a thin smile twisted his face, 
but for the most part he appeared to be a slightly bored 
spectator. 

Sir Henry Curtis-Bennett indulged in little cross- 
examination, but made Sir Gilbert agree that Daniels 
had advanced a large portion of his own honest earnings 
to the Hatry group. The other defending Counsel 
followed and the accountant readily agreed that Dixon 
and Tabor had played comparatively minor parts in 
the proceedings. 

The trial took an abrupt turn on Friday, January 24, 
when Mr. Birkett announced that he had advised 
Clarence Hatry to withdraw his plea of “ Not Guilty ” 
to the whole indictment. The other Counsel made 
similar statements, and when asked if they agreed to 
plead “ Guilty,” each defendant said, “I do.” Hatry 
answered briskly and seemed relieved, but it was noticed 
that Dixon’s voice trembled slightly. 

Sir William Jowitt then proceeded to outline the 
charges on the second indictment but intimated that he 
would offer no evidence against Tabor in this connection. 
While the Attorney-General was addressing the Court, 
the news of the dramatic turn which the case had taken 
spread through the lobbies of the Old Bailey. The Court 
was already full, but barristers in robes and others now 
thrust their way through the entrances. The Court 
presented an amazing picture while Sir William Jowitt 
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was making his final speech. Each seat was filled and 
barristers and solicitors who had swarmed into the 
Court at the last minute now stood behind and at the 
sides of the dock. There was a welcome relaxation of the 
tension when the Attorney-General said that Gialdini 
had gone to Italy. 

“He is not now expected to return ? ” asked the Judge 
gravely. This remark was received uproariously by those 
in Court whose nerves were strained almost to breaking 

oint. 

F There was a tense hush as Norman Birkett rose to his 
feet. Everyone in Court expected a magnificent speech in 
mitigation of the sentence on Hatry, but few were pre- 
pared for the subdued note of Counsel’s appeal. “ He 
does not attempt to defend what he has done,” said Mr. 
Birkett quietly, “‘ but he says that when he did it, the 
circumstances were such that he thought it would only 
be temporary. He did it in a moment of great and over- 
whelming temptation, when great projects and great 
enterprises seemed near fulfilment.” Mr. Birkett then 
referred to the loss which would fall on the ordinary 
members of the investing public and said that half the 
£1,200,000 which had been mentioned was held by 
banks, brokers, and financial houses. The Judge pursed 
his lips. ‘‘ Are banks and the others not to be included 
in the general public?” asked His Lordship with a 
caustic smile. 

Mr. Birkett’s speech concluded with a moving appeal 
for the slim little man who sat so calmly in the dock. The 
other Counsel followed with speeches in mitigation and 
Mr. Whiteley’s appeal on behalf of Dixon finished at 
1.30. When Mr. Whiteley sat down, the Judge quietly 
announced that he would adjourn for three-quarters of 
an hour. 

When Mr. Justice Avory resumed his seat on the 
Bench, a painful silence fell upon the Court. The 
defendants were brought up from the cells and stood 
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motionless in the dock. When asked if they had anything 
to say, they made no answer. Hatry shook his head sadly 
while the others stood with set faces. The Judge leaned 
forward slightly and straightened a few papers which 
lay before him. Suddenly he began to address Hatry, 
but without looking at the fallen financier. “ Clarence ° 
Charles Hatry,” said His Lordship sternly, “‘ you stand 
convicted on your own confession of the most appalling 
frauds that have ever disfigured the commercial reputa- 
tion of this country, for they have been carried out by 
means of wholesale forgeries of bearer securities in 
trustee stocks which neither banker nor broker nor any 
member of the public would ever dream of suspecting 
of being otherwise than genuine.” 

Passing to Mr. Birkett’s brilliant speech in mitigation, 
His Lordship quickly speared the factors which Counsel 
had urged on Hatry’s behalf. “I am asked,” said the 
Judge coldly, “ to take into consideration the fact that 
you made a voluntary confession. I do not think there 
is much, if any, merit in that confession . . . because 
you were merely succumbing to the inevitable. Next,” 
continued His Lordship, “I am asked to take into 
consideration . . . the fact that in June 1929, you were 
engaged in a large financial transaction from which you 
hoped to reap considerable profit. But what does that 
plea amount to when stripped of the rhetorical language 
in which it has been put forward? It is nothing more nor 
less than the threadbare plea of every clerk who robs 
his master, and says that he hoped to repay the money 
by backing a winner before the crime was discovered.” 
For once, the homely analogy did not give rise to a 
nervous titter in Court. Everyone was watching the 
slight figure on the Bench and speculating as to the 
sentence. “I am unable,” concluded the Judge, “to 
imagine any worse case than yours under the Statute. 
Therefore on counts 2—26 of the indictment, the sentence 
on you is that you be detained in penal servitude for 
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fourteen years.” Those in Court jerked their heads 
instinctively towards Hatry. The latter turned sharply 
to leave the dock when the Judge’s “Stay!” cut 
through the Court. Hatry drooped a little as he returned 
to the dock to hear the Judge sentence him to five years’ 
penal servitude on the other counts and to two years’ 
hard labour on the conspiracy charge. Both sentences 
were to run concurrently with the sentence of fourteen 
years’ penal servitude and many regretted that the 
Judge should have had to inflict the additional torture 
of recalling the prisoner. Hatry gave no sign of emotion 
as he went down the stairs. Yet again, however, the 
Judge’s penetrating voice recalled him and he heard 
the sentence of five years’ penal servitude pronounced 
on the second indictment, a sentence which was also to 
run concurrently with the fourteen years’ penal servitude. 
This time it was noticed that a spasm of pain shot 
through Hatry’s eyes, but his facial muscles tightened 
as he bowed slightly to the Judge and walked steadily 
from the dock. 

The other defendants heard their sentences with equal 
composure. They were given credit for the fact that 
Hatry had claimed full responsibility and were given 
less severe sentences. Daniels received seven years’ penal 
servitude, Tabor three years and Dixon five years. 

The crowd which streamed into the great hall of the 
Old Bailey after the trial exchanged excited comments 
on the case. Hatry’s stoicism was on the lips of all, but 
few of those in Court will ever forget the chilling effect 
of that word “Stay!” as Hatry turned to leave the 
dock. The diminutive red-robed figure on the Bench 
had spoken with the mechanical precision of an auditor 
ticking an entry in a ledger. 


VALE 


Tue pirricuxry of dissociating Mr. Justice Avory 
from his cases will now perhaps be more readily under- 
stood. To this tight-lipped scientist standing over his 
retort the crime was always more important than the 
criminal, 

His forensic qualities were so familiar that many 
readily forgot the human side of his character which he 
so carefully masked at the Bar and on the Bench. He 
was by no means the ascetic or recluse of popular belief. 
He smoked and drank in moderation and always found 
time for College and Pegasus Club dinners and for Grand 
and Cali Nights at the Inner Temple of which he was a 
Bencher. An open-air man, he used to walk every day 
from his Bayswater home to the Law Courts, and often 
walked back from the Courts to the United University 
Club where he usually had tea. Old-world in manner 
and dress, his conversation was nevertheless vigorous 
and up-to-date. The man who seemed so aloof on the 
Bench was in private life the best type of club man. 
Always punctual at committee meetings and endowed 
with the gift of being able to sit quietly and listen, his 
remarks were always pungent and much to the point. 

It was not inappropriate that Mr. Justice Avory 
should breathe his last in a Club bedroom within a 
stone’s throw of a golf course. He had been associated 
with the Rye Golf Club, where he died, since the 
nineties, and had been President for many years. 

Mr. Justice Avory died, as he wished to die, in harness. 
His private life was never public property except in the 
sense that the Law invaded his leisure long after the 


364 MR. JUSTICE AVORY 


Courts were closed. The car which waited in the Strand 
to take His Lordship to a quiet Bayswater Square was 
invariably filled with Crown papers which had to be 
studied before the Court resumed in the morning or 
after the week end. The Silent Knight continued to serve 
the Law to the very last. 

His name will always be remembered as that of the 
man of whom Marshall Hall once said, “‘ If I were 
innocent I would not wish to be tried by a better 
Judge.” It is safe to surmise that Horace Avory would 
not have desired a more fitting epitaph. 
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